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OVERSIGHT  HEARING  ON  SEXUAL  HARASS- 
MENT WITHIN  THE  FEDERAL  LAW  EN- 
FORCEMENT  AGENCIES 


TUESDAY,  MARCH  8,  1994 

House  of  REPRESEhfTATivES, 
Subcommittee  on  Oversight  and  Investigations, 

Committee  on  Post  Office  and  Civil  Service, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room  311, 
Cannon  House  Office  Building,  Hon.  William  L.  Clay  (chairman  of 
the  subcommittee)  presiding. 

Members  present:  Representatives  Clay  and  Boehlert. 

Members  also  present:  Representatives  Norton,  Wynn,  and 
Morella. 

Mr.  Clay.  The  subcommittee  will  come  to  order. 

Today's  hearing  will  examine  the  continuing  problem  of  sexual 
harassment  within  the  Federal  Government  law  enforcement  agen- 
cies. We  will  hear  today  from  the  General  Accounting  Office  and 
a  special  panel  of  current  Federal  employees. 

At  my  request,  GAO  investigated  the  equal  employment  oppor- 
tunity complaint  process  as  it  relates  to  sexual  harassment  within 
the  Federal  law  enforcement  agencies,  including  the  Drug  Enforce- 
ment Administration  and  the  Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms. 

GAO  visited  Federal  law  enforcement  offices  throughout  the 
country  and  interviewed  scores  of  law  enforcement  personnel.  With 
the  exception  of  the  Bureau  of  Alcohol,  Tobacco  and  Firearms,  GAO 
met  much  resistance  in  assessing  those  persons  and  files  necessary 
to  develop  a  comprehensive  report. 

Several  Federal  employees  will  share  with  us  their  experiences 
with  sexual  harassment  within  the  workplace.  In  addition,  we  will 
receive  testimony  regarding  the  lengthy  processing  of  their  sexual 
harassment  complaints. 

Finally,  former  FBI  agent,  Suzane  J.  Doucette,  will  tell  us  about 
the  retaliatory  treatment  that  followed  her  testimony  on  related  is- 
sues before  the  Senate  Committee  on  Governmental  Affairs. 

Too  often  we  are  reminded  by  the  television  and  print  media  of 
the  wide  range  of  sexual  harassment  allegations  lodged  by  workers 
throughout  the  Federal  Government.  The  Clarence  Thomas  con- 
firmation hearings,  episodes  on  "60  Minutes,"  and  Tailhook  news 
coverage  are  a  continuing  reminder  of  workplace  sexual  harass- 
ment. 

(1) 


These  reports  signal  that  sexual  harassment  is  a  pervasive,  ap- 
parently intractable  problem  within  the  Federal  workplace.  Time 
and  time  again  agency  heads  declare  that  they  will  effect  positive 
changes  to  the  current  equal  employment  opportunity  complaint 
system.  Yet,  victims  continue  to  surface  with  sexual  harassment  al- 
legations peppered  with  complaints  of  management  retaliation, 
peer  group  ostracism,  ineffective  EEO  counselors,  and  a  general 
lack  of  confidence  in  the  EEO  system. 

While  the  Federal  law  enforcement  agencies  are  not  represented 
at  today's  hearing,  they  will  be  granted  the  opportunity  to  respond 
to  GAO's  findings  before  the  subcommittee  in  the  near  future. 

Mr.  Boehlert,  do  you  have  an  opening  statement? 

Mr.  Boehlert.  I  will  be  short,  Mr.  Chairman. 

I  think  this  is  a  very  important  and  timely  hearing.  You  indi- 
cated in  your  opening  remarks  that  sexual  harassment  is  a  perva- 
sive and  apparently  intractable  problem  in  the  Federal  workplace. 
I  would  like  to  think  that  is  not  so.  I  am  afraid  the  evidence  leads 
one  to  conclude,  as  you  have,  that  it  is. 

I  would  also  welcome  the  testimony  from  the  GAO  and  the  others 
who  appear.  I  hope  we  won't  avoid  looking  in  the  mirror  ourselves 
here  on  Capitol  Hill. 

Thank  you,  Mr.  Chairman. 

Mr.  Clay.  Thank  you. 

The  first  witnesses  today  will  be  a  panel  led  by  Mr.  Richard 
Stiener,  Director,  Office  of  Special  Investigations  of  GAO. 

Welcome  to  the  committee. 

All  of  your  statements  will  be  included  in  the  record  at  this 
point,  without  objection. 

STATEMENT  OF  RICHARD  STIENER,  DIRECTOR,  OFFICE  OF 
SPECIAL  INVESTIGATIONS,  GAO,  ACCOMPANIED  BY  BARNEY 
L.  GOMEZ,  ASSISTANT  DIRECTOR,  GENERAL  CRIMES,  OFFICE 
OF  SPECIAL  INVESTIGATIONS,  GAO;  CECELIA  J.  PORTER, 
SPECIAL  AGENT;  LINDA  ELMORE,  EVALUATOR,  GENERAL 
GOVERNMENT  DIVISION;  JAMES  LAGER,  GENERAL  COUN- 
SEL, GAO 

Mr.  Stiener.  Thank  you,  Mr.  Chairman. 

With  me  today  on  our  panel  is  Barney  Gomez.  Barney  is  the  As- 
sistant Director  responsible  for  Greneral  Crimes,  Office  of  Special 
Investigations.  Also  Cecelia  Porter,  who  is  the  special  agent  respon- 
sible for  the  work.  Linda  Elmore  is  representing  our  General  Gov- 
ernment Division.  She  is  an  evaluator  and  that  particular  division 
is  responsible  for  the  program  work  in  this  area.  And  she  was  a 
member  of  our  team. 

Also  a  member  of  the  team  and  present  with  us  is  Jim  Lager, 
who  is  assistant  general  counsel.  Aiid  in  a  former  life,  I  believe, 
was  also  an  employee  of  the  EEOC,  if  I  am  not  mistaken. 

I  am  pleased  to  be  here  today  to  discuss  the  results  of  our  review 
of  the  Drug  Enforcement  Administration's  investigation  and  resolu- 
tion of  equal  employment  opportunity  complaints,  with  specific  em- 
phasis on  sexual  harassment.  Our  report,  which  is  being  released 
by  you  today,  discusses  a  number  of  factors  that  impede  the  suc- 
cessful implementation  of  the  EEO  program  at  DEA,  especially  as 
related  to  sexual  harassment. 


I  would  like  to  briefly  discuss  our  work  at  DEA  and  provide  our 
general  observations  on  how  two  law  enforcement  agencies  have 
handled  sexual  harassment  allegations.  Our  first  review  of  this 
issue,  completed  in  May  1993,  involved  the  Department  of  the 
Treasury's  Bureau  of  Alcohol,  Tobacco  and  Firearms,  or  BATF. 

At  DEA,  both  the  EEO  office  and  the  Office  of  Professional  Re- 
sponsibility, or  OPR,  may  be  involved  in  the  investigation  and  reso- 
lution of  sexual  harassment  allegations.  Accordingly,  in  addition  to 
the  other  agency  files,  we  reviewed  all  22  agency-identified  sexual 
harassment  complaints  filed  with  these  offices  from  January  1989 
to  May  1993.  We  also  interviewed  63  current  and  former  DEA  em- 
ployees at  both  the  supervisory  and  nonsupervisory  levels,  other 
Federal  employees,  and  private  attorneys. 

At  all  10  DEA  offices  we  contacted,  men  and  women  related  inci- 
dents of  behavior  that  they  believed  constituted  sexual  discrimina- 
tion, including  harassment.  Further,  we  found  that  a  number  of 
factors  impede  DEA's  successful  implementation  of  its  EEO  pro- 
gram, especially  as  it  relates  to  sexual  harassment. 

In  summary,  we  found  that  DEA  employees  are  reluctant  to  use 
the  EEO  complaints  process;  they  fear  reprisal  from  managers; 
they  lack  confidence  in  the  processes  used  at  DEA;  and  they  believe 
that  many  of  the  staff  assigned  to  investigate  and  process  allega- 
tions lack  objectivity,  sensitivity,  and  competency.  Additionally,  we 
found  that  OPR  investigators  sometimes  do  not  obtain  all  corrobo- 
rative evidence  when  investigating  complaints  and  that  differences 
in  rights  and  remedies  afforded  by  EEO  and  OPR  investigations 
are  not  communicated  to  the  employees.  Finally,  although  training 
on  the  agency's  sexual-harassment-complaints  process  was  made 
available  to  all  employees,  one-fourth  of  all  interviewees  told  us 
that  they  had  received  no  such  specialized  training. 

Based  on  our  work,  a  review  of  DEA  policies  and  practices,  an 
analysis  of  the  records,  and  discussions  with  employees,  we  envi- 
sion that  DEA  will  continue  to  have  problems  about  sexual  harass- 
ment unless  it  changes  how  it  handles  sexual  harassment  allega- 
tions. 

Before  discussing  our  observations  at  both  DEA  and  ATF,  unfor- 
tunately, Mr.  Chairman,  I  must  tell  you  that  we  cannot  attest  to 
the  completeness  of  our  DEA  review  because  DEA  restricted  our 
access  to  EEO  and  OPR  files,  inspection  reports,  and  certain  statis- 
tical data.  When  we  began  our  work  in  April  1993,  we  requested 
access  to  DEA's  EEO  and  OPR  records.  Unlike  our  experience  at 
ATF,  where  we  received  open  access  to  agency  records,  DEA,  citing 
the  documents'  alleged  sensitivity,  provided  us  access  only  to  re- 
dacted EEO  and  OPR  files.  More  seriously,  in  lieu  of  providing  a 
list  of  OPR  cases  from  which  we  could  independently  select  our 
sample,  DEA  provided  a  list  of  cases  that  it  had  identified  as  rep- 
resenting all  sexual  harassment-related  cases.  However,  we  later 
learned  that  the  DEA-provided  list  did  not  include  all  of  those 
cases. 

Our  investigative  findings  at  DEA  and  ATF  demonstrate  that 
employees  at  both  agencies  had  similar  concerns  about  how  the 
agencies  handle  allegations  of  sexual  harassment.  ( 1)  At  both  agen- 
cies, instances  of  sexual  harassment  went  unreported  because  em- 
ployees feared  reprisal  by  management  or  the  alienation  of  cowork- 


ers  for  participating  in  the  EEO  process.  (2)  Female  employees  had 
concerns  about  the  lack  of  sensitivity  shown  by  internal  unit  inves- 
tigative staff  and  the  internal  units'  use  of  predominantly  male  in- 
vestigators. (3)  Complainants  and  witnesses  questioned  the  overall 
independence,  objectivity,  and  thoroughness  of  investigations  done 
by  the  agencies'  internal  investigation  units — DEA's  OPR  and 
ATF's  Office  of  Internal  Affairs.  (4)  The  investigative  approaches 
and  focuses  of  internal  units  did  not  always  reflect  an  understand- 
ing of  evidence  relevant  to  harassment  cases  or  of  the  emotional 
and  psychological  factors  involved  with  these  types  of  allegations. 
(5)  Agency  internal  investigative  processes  at  both  agencies  did  not 
provide  complainants — the  alleged  victims — the  same  rights  and 
remedies.  Under  the  EEO  process,  victims  are  entitled  to  have  a 
representative  of  their  choice  present  during  any  stage  in  the  in- 
vestigation and  entitled  to  remedies  for  any  discrimination.  The  in- 
ternal investigative  units,  first,  do  not  guarantee  complainants  the 
right  to  a  representative  and,  second,  focus  on  determining  if  the 
alleged  harasser  violated  agency  standards  of  conduct  or  criminal 
law,  not  on  whether  an  employee's  rights  had  been  violated.  (6)  Fi- 
nally, neither  agency  had  adequately  developed  or  communicated  to 
employees  general  information  on  sanctions  and  penalties  for  en- 
gaging in  sexual  harassment. 

We  recognize  that  determining  what  constitutes  sexual  harass- 
ment is  the  subject  of  debate.  However,  agency  management  must 
assume  a  strong  leadership  role  and,  through  their  words  and  ac- 
tions, demonstrate  to  employees  that  discriminatory  behavior  will 
not  be  tolerated.  Also,  agency  managers  need  to  make  a  total  com- 
mitment to  creating  a  hostility  free  environment  because  sexual 
harassment  affects  the  entire  agency,  not  just  the  individuals  in- 
volved. Both  managers  and  employees  need  to  acknowledge  that 
sexual  harassment  exists,  not  only  because  it  is  a  critical  social 
issue,  but  because  it  is  illegal.  Therefore,  when  information  indi- 
cates that  a  hostile  working  environment  exists,  managers  must 
take  immediate  and  appropriate  corrective  action  to  stop  the  dis- 
crimination. Further,  it  is  essential  that  employees  have  confidence 
in  agency  processes  for  handling  such  complaints. 

In  this  regard,  we  have  observed  that  agencies  and  their  em- 
ployees could  benefit  if  top  agency  management  considered  the  fol- 
lowing: (1)  Establish  a  cadre  of  trained  EEO  counselors  whom  em- 
ployees can  contact  in  confidence  and  from  whom  they  can  obtain 
competent,  objective  advice.  (2)  Develop  and  implement  clear  proce- 
dures for  investigating  and  resolving  allegations  of  sexual  harass- 
ment. Such  procedures  would  address  who  investigates  the  com- 
plaint; what  the  conditions  will  be;  and  what  remedies,  if  any,  the 
employees  can  expect.  If  an  agency  permits  its  internal  investiga- 
tive unit  or  other  office  to  investigate  these  allegations,  it  must  ad- 
vise alleged  victims  of  their  rights  and  remedies  available  through 
both  the  EEO  process  and  the  other  procedures.  (3)  Train  those 
who  investigate  allegations  to  recognize  and  gather  relevant  evi- 
dence in  sexual  harassment  cases  and  sensitize  them  to  the  accom- 
panying emotional  and  psychological  issues  presented.  (4)  Conduct 
agency  training  that  focuses  on  advising  managers  of  their  respon- 
sibilities to  take  immediate  and  appropriate  corrective  action  as 
soon  as  they  receive  or  become  aware  of  allegations  of  harassment. 


(5)  Hold  management  accountable  for  its  failure  to  take  appro- 
priate actions  to  develop  and  foster  hostility-free  working  environ- 
ments. (6)  Ensure  that  employee  training  specifically  focuses  on 
what  may  constitute  unwelcome  behavior  and  on  those  cir- 
cumstances which  may  create  a  hostile  working  environment.  As 
such,  the  effectiveness  of  such  training  should  be  monitored  and 
followup  or  refresher  courses  should  be  provided.  (7)  Develop  and 
communicate  to  employees  the  sanctions  and  penalties  for  engaging 
in  sexual  harassment  and  describe,  in  general  terms  and  without 
naming  individuals,  prohibited  behavior  that  has  occurred  and  as- 
sociated penalties  and/or  sanctions.  (8)  Finally,  ensure  that  con- 
fidential information  is  handled  appropriately  and  that  investiga- 
tors are  perceived  as  competent,  objective,  and  independent  from 
management.  In  this  regard,  an  agency  may  want  to  consider  the 
use  of  outside  investigative  entities  possessing  these  qualities. 

We  should  also  note,  Mr.  Chairman,  that  since  our  May  26,  1993, 
testimony  on  ATF's  handling  of  sexual  harassment  complaints, 
ATF  has  taken  action  on  a  number  of  matters  that  we  have  just 
discussed.  They  include  the  training  of  all  internal  affairs  inves- 
tigators in  conducting  sexual  harassment  investigations,  drafting  of 
procedures  that  define  the  roles  for  agency  personnel  involved  in 
the  investigation  and  resolution  of  complaints,  and  establishing  a 
sexual  harassment  hotline. 

This  completes  my  prepared  remarks,  Mr.  Chairman.  We  would 
now  welcome  any  comments  or  questions. 

[The  prepared  statement  of  Mr.  Stiener  follows:] 
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The  Honorable  WiUiam  L  Clay 
Chairman,  Subcommittee  on  Oversight 

and  Investigations 
Committee  on  Post  Office  and  Civil  Service 
House  of  Representatives 

Dear  Mr.  Chairman: 

At  your  re<iuest,  we  examined  the  Department  of  Justice  Drug 
BInforcement  Administration's  (dea)  investigation  and  resolution  of  equal 
employment  opportunity  (eeo)  complaints,  with  specific  emphasis  on 
sexual  harassment  We  were  also  asked  to  look  at  factors  affecting  the 
promotion  and  retention  of  women. 

Both  dea's  EEC  office  and  the  Office  of  Professional  Responsibility  (opr) 
may  be  involved  in  the  investigation  and  resolution  of  sexual  harassment 
complaints.  Accordingly,  we  reviewed  all  22  agency-identified  sexual 
harassment  complaints  filed  with  these  offices  from  January  1989  to 
May  1993.  These  reviews  were  supplemented  by  reviews  of  other  agency 
files.  We  also  interviewed  a  total  of  63  current  and  former  dea  employees 
at  both  the  supervisory  and  nonsupervisory  levels  in  10  offices,  private 
attorneys,  and  other  federal  employees.  These  interviews  included  alleged 
victims  and  harassers,  witnesses,  coworkers,  eeo  counselors  and  staff,  opr 
investigators,  and  field  and  headquarters  management. 

In  brief,  we  found  that  a  number  of  f:ictors  impeded  the  successfiil 
implementation  of  the  eeo  program  at  dea,  especially  as  related  to  sexual 
harassment — employee  skepticism,  dissatisfaction,  fear,  perception,  and 
misunderstanding.  Specifically,  dea  employees  lacked  confidence  in  the 
competence  of  the  eeo  counselors,  and  they  questioned  the  sensitivity  of 
OPR  investigators  assigned  to  investigate  many  of  the  incidents.  The 
employees  also  expressed  a  lack  of  confidence  in  the  objectivity  in  some 
of  the  OPR  investigations  and  the  eeo  staff  assigned  to  process  complaints. 
Several  employees  told  us  that  because  they  feared  retaliation,  they  had 
not  filed  complaints  of  sexual  harassment  and  sexual  discrimiiuition. 
When  incidents  were  reported,  employees  perceived  that  many 
management  responses  were  insufficient  Although  dea  states  that  training 
on  these  issues  was  available,  employee  statements  (both  management 
and  noiunanagement)  reflected  confusion  on  what  constitutes  prohibited 
behavior  and  what  action  to  take  when  the  behavior  was  brought  to  their 
attention.  Employees  also  expressed  dissatisfaction  with  the  length  of  time 
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involved  with  the  investigation  and  processing  of  their  allegations,  as  well 
as  what  they  perceived  as  incomplete  investigations.  In  addition,  different 
internal  processes  afford  sexual  harassment  victims  different  rights.  (See 
app.  Q.)  DBA  employees  also  perceived  disciplinary  actions  taken  for 
harassment  as  ineffective  deterrents  to  future  harassment  Finally,  women 
agents  identified  a  lack  of  enforcement-related  assignments  and  promotion 
opportunities  as  factors  affecting  the  retention  and  promotion  of  women. 
(See  app.  m.) 

As  we  discussed  the  agency's  handling  of  eeo  issues  and  sexual 
harassment  complaints  with  employees,  some  senior  employees  noted  that 
they  had  seen  improvements  in  the  agency's  approach  to  these  issues 
during  their  tenure.  In  addition,  individuals  in  two  offices  we  visited  felt 
that  EEO  and  opr  investigations  conducted  in  their  offices  were  fairly  and 
competently  performed. 


We  cannot  attest  to  the  completeness  of  our  review  because  dea  restricted 
our  access  to  eeo  and  opr  files,  inflection  reports,  and  certain  statistical 
files,  citing  what  they  termed  as  the  documents'  alleged  sensitivity. 
Although  DEA  provided  us  redacted  eeo  files  which  we  could  reproduce, 
DEA  refused  to  allow  reproduction  of  opr  files  and  inspection  reports.  We 
were  fipequently  unable  to  verify  the  integrity  of  these  files.  Additionally, 
our  inability  to  reproduce  the  files  for  field  work  adversely  affected  our 
ability  to  conduct  comprehensive  field  interviews. 

In  addition,  on  a  number  of  occasions,  in  writing  Etnd  in  person,  we  had 
limited  success  when  we  requested  assistance  fit)m  representatives  of  the 
Assistant  Attorney  General  for  Administration,  Department  of  Justice,  to 
help  change  dea's  position  on  our  access.  (See  app.  I.) 

Despite  these  constraints,  the  mEVJority  of  both  supervisory  and 
nonsupervisoiy  employees  cooperated  with  our  investigations.  Many 
nonsupervisoiy  employees  also  gave  unsparingly  of  their  time  in 
interviews  conducted  after  work  hours.  Consequently,  we  are  able  to 
report  on  dea's  handling  of  these  issues. 

As  arranged  with  your  oEBce,  unless  you  publicly  release  its  contents 
earlier,  we  will  not  make  this  report  available  to  others  until  30  days  after 
the  date  of  this  letter.  At  that  time,  we  will  send  copies  of  the  report  to  the 
Attorney  General,  the  Drug  EMorcement  Administration,  the  Equal 
Elmplojrment  Opportunity  Commission,  appropriate  congressional 
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committees,  and  interested  parties.  We  will  also  make  copies  available  to 
others  on  request 

If  you  have  questions  concerning  this  report,  please  contact  me  or 
Assistant  Director  Barney  Gomez  of  my  staff  on  (202)  512-6722.  Major 
contributors  to  this  report  are  listed  in  ^pendix  VL 

Sincerely  yours. 


Richard  C.  Stiener 
Director 
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OPR  Office  of  Professional  Respor\sibility 
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Appendix  I 


Background  and  Methodology 


DEA's  EEO  Office  and 
Counselors 


In  July  1992,  dea  reorganized  its  eeo  Office  into  two  units — the  Complaints 
Processing  Unit  and  the  Affirmative  Employment  Unit,  which  is  not 
involved  in  the  processing  of  eeo  complaints.  The  Complaints  Processing 
Unit  staff  has  a  urut  chief,  two  EEC  specialists,  one  eeo  investigator,  and  an 
EEC  assistant 


In  addition,  de:a  has  eeo  counselors  in  its  investigative  and  other  units  who 
are  trained  to  provide  counseling,  usually  within  their  divisional  area  The 
counselors — who  may  volunteer  and/or  be  nominated  by  their 
management — receive  3  days  of  training  covering  eeo  regulations  and 
rules  as  well  as  mediation  techniques,  eeo  counseling  is  a  collateral  duty 
assumed  with  the  employee's  other  duties.  Thus,  eeo  counselors  have 
simultaneous  responsibilities  to  their  field  division  management  and  the 
EEO  headquarters  staff.  According  to  an  eeo  management  directive,  which 
discusses  counselor  duties,  an  eeo  counselor  must  perform  six  clearly 
defined  duties  for  each  completed  counseling  in  which  an  informal 
resolution  was  not  achieved:  advise  the  person  about  the  eeo  complaint 
process,  determine  the  issues  and  basis  of  the  complaint,  conduct  a 
limited  inquiry,  seek  a  resolution  of  the  matter  at  the  lowest  level, 
document  the  resolution  or  advise  complainants  of  the  right  to  file  a 
formal  complaint,  and  prepare  a  report  showing  that  required  counseling 
actions  have  been  takeiL 

Employees  should  make  complaints  or  voice  concerns  about  sexual 
harassment'  to  their  immediate  supervisor  or  an  eeo  counselor,  according 
to  dea's  personnel  manual.  A  dea  employee  who  alleges  sexual  harassment 
and  who  wishes  to  pursue  legal  remedies  must  first  participate  in  an 
informal  process,  as  follows: 

•  Employee  contacts  eeo  counselor  within  45  days  of  last  alleged 
discriminatory  event 

•  eeo  counselor  tries  to  resolve  matter  within  30  days. 


'SexuaJ  haiassment  is  a  form  of  sex  discrimination.  Equal  Employment  Opportunity  Commission 
(EEOC)  regulations,  29  CF.R  §  1604. 1 1  ( 1993),  state,  in  part,  the  foUowing; 

'Unwelcome  sexual  advances,  requests  for  sexual  favors,  and  other  verbal  or  physical  conduct  of  a 
sexual  nature  constitute  sexual  harassment  when: 

•  Submission  to  such  conduct  is  made  either  explicitly  or  implicitly  a  term  or  condition  of  an 
individual's  employment; 

•  Submission  to  or  rejection  of  such  coivluct  by  an  individual  is  used  as  the  basis  for  employment 
decisions  affecting  such  individual,  or 

•  Such  conduct  has  the  purpose  or  effect  of  unreasoiiably  interfering  with  an  individual's  worit 
performaiKe  or  creating  an  intimidating,  hostile  or  offensive  working  environment" 
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If  no  resolution  is  reached  and  no  extensions  have  been  mutually  agreed 
upon,  the  eeo  counselor  holds  a  final  interview  and  advises  the 
complainant  of  the  right  to  file  a  formal  complaint  within  15  days. 

If  an  employee  chooses  to  file  a  formal  complaint  and  the  complaint  is 
accepted  for  investigation,  since  1991  the  eeo  Office  has  been  contracting 
with  a  private  firm  to  investigate  the  complaint  (See  app.  IV  for  steps  in 
the  formal  process.)  However,  if  the  case  represents  a  confiict  of  interest 
for  DEA,  for  example,  if  an  employee  of  the  eeo  Office  files  a  complaint,  the 
EEO  Office  instead  refers  it  to  another  Justice  Department  agency. 


DEA's  Office  of 

Professional 

Responsibility 


dea's  opr  is  authorized  to  conduct,  assign,  direct,  and  coordinate  all 
investigations  of  alleged  serious  misconduct  by  dea  employees.  The  opr 
staff  at  dea  headquarters  consists  of  the  Deputy  Assistant  Administrator, 
15  senior  agents,  and  3  clerical  personnel.  An  additional  three  agents  are  in 
the  Los  Angeles  field  office,  and  four  are  in  the  Miami  field  office. 
According  to  opr  officials,  as  of  October  1993,  opr  had  one  female  agent 
When  asked  what  training  opr  staff  received  for  sexual  harassment 
investigations,  the  opr  Director  said  that  the  opr  staff  received  instruction 
from  a  police  department  on  sexual  assault  cases  and  from  the  eeo  Office 
on  sexual  harassment 

The  DEA  personnel  manual  refers  employees  with  sexual  harassment 
complaints  to  the  eeo  Office  or  their  supervisor.  In  practice,  however, 
complainants  or  their  supervisors  have  reported  harassment  allegations  to 
OPR  because  agency  policy  requires  employees  to  report  to  opr  all 
allegations  of  employee  misconduct,  which  is  considered  to  include  sexual 
harassment  Thus,  as  an  opr  official  advised,  although  opr  does  not 
normally  get  involved  in  sexual  harassment  complaints,  sexual  harassment 
allegations  can  be  reported  to  opr  or  eeo.  Normally,  opr  does  not 
investigate  sexual  harassment  complaints  made  to  the  eeo  Office. 
However,  opr  may  investigate  a  sexual  harassment  issue  as  part  of  its 
investigation  into  misconduct  complaints. 

According  to  opr  information,  from  January  1989  to  May  1993,  opr  opened 
684  investigations.  Of  the  684,  15  involved  incidents  of  sexual  harassment 
During  this  same  period,  of  the  100  eeo  discrimination  complaints  filed 
with  the  eeo  Office,  7  involved  sexual  harassment  allegations.  In  addition, 
we  obtained  information  on  a  sexual  harassment  investigation  done  by 
management  during  this  time  period. 
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MotHnHr»1r»cn7  ^^  examined  general  policies  and  procedures  of  the  eeo  Office  and  the 

IVieinOUOlOgy  ^^^^  ^^  reviewed  all  22  agency-identified  sexual  harassment-related 

investigations  conducted  between  1989  and  1993 — 7  by  the  EEO  Office  and 
16  by  the  opr.  We  further  selected  an  additional  22  of  the  100  EEC 
complaints  filed  between  January  1989  and  May  1993  and  15  other 
OPR-related  investigations.  The  supplementary  opr  investigations  included 
some  whose  subjects  or  witnesses  corresponded  with  those  of  the  EEC 
files.  Included  in  our  review  were  randomly  selected  cases  and  others  that 
the  Subcommittee  staff  asked  us  to  review.  Finally,  we  reviewed  relevant 
personnel  files,  internal  memoranda,  inspection  reports,  afBrmative 
employment  program  plans,  workforce  profiles,  and  employees'  personal 
records.  TTie  cases  were  reviewed  to  obtain  a  representative  cross  section 
of  complaints  and  to  determine  if  recurring  patterns  or  trends  existed  in 
dea's  processing  of  these  complaints. 

We  interviewed  63  current  and  former  dea  personnel,  private  attorneys, 
and  other  federal  employees  in  9  states  and  the  District  of  Columbia.  We 
visited  or  contacted  personnel  in  10  dea  offices.  Our  interviews  included 
male  and  female  supervisory  and  nonsupervisory  personnel  ranging  in 
grade  fixjm  GS-6  to  the  Senior  Executive  Service.  Their  individual  lengths 
of  service  with  dea,  or  its  predecessor  organization,  ranged  from  1  to  30 
years.  These  persons  included  managers  and  personnel  working  as 
criminal  investigators,  "diversion  investigators,"  clerical  and 
administrative  staff,  forensic  chemists,  and  eeo  specialists.  Also  included 
were  alleged  victims  and  harassers,  eeo  counselors,  coworkers,  witnesses, 
and  EEC  and  opr  staff. 

When  we  began  our  work  in  April  1993,  we  requested  access  to  dea's  eeo 
and  OPR  records  from  January  1989  to  May  1993.  We  received  access  to 
redacted  eeo  and  opr  files  and  were  able  to  reproduce  the  eeo  files.  We 
supplemented  our  request  in  August,  September,  and  October  1993  with 
requests  for  additional  workplace  profile  data,  inspection  reports,  and 
deciding-officials'  files.  We  experienced  delays  of  up  to  6  weeks  from  the 
^       .^  date  of  our  request  for  documents  and  information  until  our  receipt  of 

^  them. 

dea  would  not  provide  us  access  to  a  comprehensive  list  of  opr 
investigations  between  1989  and  1993.  Instead,  it  provided  a  list  of  cases 
that  it  identified  as  representing  all  sexual  harassment-related  cases.  In 
addition,  dea  agreed  to  check  this  master  list  for  the  names  of  individuals 
we  identified  through  a  review  of  the  eeo  records  to  determine  if 
corresponding  opr  files  existed.  Subsequent  to  receiving  the  list,  we 
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Bftckgroood  and  Methodology 


independently  identified  two  additional  cases  involving  sexual  harassment 
issues  that  opr  had  opened  as  misconduct  cases;  thus,  what  dea  provided 
us  did  not  represent  the  total  universe  of  cases. 

We  cannot  attest  to  the  completeness  of  our  review,  because  dea 
restricted  our  access  to  opr  files,  inspection  reports,  and  certain  statistical 
files.  In  some  instances,  dea  provided  us  redacted  documents.  While  the 
redactions  appeared  minimal  in  some  cases,  we  could  not  determine  the 
extent  of  redactions  or  verify  the  integrity  of  the  files  presented  to  us 
because  many  files  did  not  contain  tables  of  contents  or  indexes. 

In  addition,  although  we  took  notes,  dea  refused  to  allow  us  to  reproduce 
copies  of  the  opr  files  or  the  heavily  redacted  inspection  reports,  citing  the 
documents'  alleged  sensitivity,  dea's  decision  adversely  affected  our  ability 
to  conduct  comprehensive  field  interviews.  For  example,  during  field 
interviews,  it  was  not  always  possible  to  confront  individuals  on  potential 
discrepancies  between  statements  they  had  made  to  opr,  which  were 
contained  in  lengthy  files  maintained  in  Washington,  and  statements  made 
to  us. 

We  discussed  our  opposition  to  dea's  access  position  in  three  letters  to, 
and  two  meetings  with,  representatives  of  the  Assistant  Attorney  General 
for  Administration,  who  has  yet  to  respond  to  our  August  1993  letter 
requesting  assistance  in  securing  the  access. 

In  November,  we  asked  officials  in  the  Office  of  the  Assistant  Attorney 
General  for  Administration  to  intervene  with  dea  after  dea  denied  us 
access  to  data  on  the  current  assignments  of  women  agents.  Initially,  dea 
said  that  we  could  review  relevant  raw  data  concerning  women's  job 
placement,  although  it  would  not  be  in  the  format  requested.  Six  weeks 
later  it  changed  its  position  and  denied  us  access.  Justice  took  no 
exception  to  dea's  withholding  the  information,  citing  dea's  concern  over 
its  public  disclosure. 
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Factors  Adversely  Affecting  DEAs  Handling 
of  Sexual  Harassment  and  Other  Complaints 


DEA  employees  expressed  concern  over  dea's  handling  of  sexual 
harassment  and  other  eeo  complaints.  With  reject  to  the  eeo  Office, 
employees  questioned  the  eeo  counselors'  training  and  competency  and 
believed  that  the  eeo  staff  lacked  objectivity.  Concerning  opr,  employees 
were  dissatisfied  with  opr  staff  insensitivity.  They  also  lacked  confidence 
in  opr  staff  objectivity.  The  employees  described  all  maimer  of  procedural 
problems;  lengthy  processing  time  for  complaints,  incomplete 
investigations  and  files,  and  the  fact  that  the  eeo  and  opr  processes 
provide  complainants  different  ri^ts. 

Employees  also  feared  retaliation  for  participating  in  the  eeo  process  or 
reporting  discrimination  and  felt  that  management  failed  to  adequately 
respond  to  the  hostUe  workplace  perceptions  that  employees  held.  Finally, 
DEA  employees  did  not  understand  what  behavior  might  constitute  sexual 
harassment 


The  EEO  Office 


DEA  Employees 
Questioned  EEO 
Counselors'  Competency 


Both  supervisory  and  nonsupervisory  dea  employees  that  we  interviewed 
e:q)ressed  a  lack  of  confidence  in  the  training  and  competency  of  the  eeo 
counselors.  In  7  of  the  10  offices  we  contacted,  employees  expressed 
concern  over  the  eeo  counselors'  ability  to  perform  their  duties.  Some  eeo 
officials  and  counselors  expressed  reservations  about  the  training  that  the 
counselors  received,  citing  instances  when  counselors  sometimes  gave  out 
erroneous  information  and  guidance.  Binployees  also  told  us  they  thought 
that  eeo  staff  made  inappropriate  remarks  to  complainants.  Because  of 
concerns  about  counselors'  ability  to  provide  competent  advice,  EEC 
officials  stated  that  they  intend  to  restructure  the  EEO  counselor  program. 

Some  EEO  personnel,  as  well  as  those  they  counselled,  felt  that  the  training 
of  EEO  personnel  was  inadequate.  Typically,  eeo  counselors  received  a 
3-day  training  course  at  dea  headquarters  and  no  refresher  training. 
According  to  an  eeo  official,  often  '^eo  counselors  are  spoon  fed 
information  on  how  to  handle  the  cases  by  headquarters  eeo  personnel." 
One  eeo  counselor,  who  had  handled  a  number  of  complaints  for  a  large 
field  office,  felt  obligated  to  do  the  job  but  also  felt  that  the  training  he  had 
received  was  inadequate.  Additionally,  the  counselor  expressed  concerns 
about  his  inadequate  training  and  management  response  when,  as  a  junior 
grade  employee,  he  presented  employee  complaints  to  management  In 
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contrast,  two  newly  appointed  counselors,  one  of  whom  had  minimal 
counseling  opportunities,  stated  that  they  felt  ade<iuately  prepared  for  the 
job. 


Several  employees  who  had  contacted  counselors  told  us  that  they  felt  the 
counselors  were  sincere  in  their  desire  to  assist  them  but  were  iU-e<iuipped 
to  do  so.  At  one  oCBce,  after  undergoing  counseling  with  the  eeo 
couivselor,  17  employees  filed  a  reprisal  and  sexual  discrimination 
complaint  against  a  senior  manager  in  December  1992.  The  GEO  Office 
documented  receipt  of  the  complaint  in  February  1993.  In  more  than 
10  calls  during  February,  March,  and  April  to  the  counselor  and 
headquarters  EEO,  the  employees  sought  acceptance  and  investigation  of 
their  complaint  In  April  and  by  letter  in  May,  the  EEO  Office  advised  the 
employees  that  the  complaint  had  procedural  problems,  that  a  group 
complaint  was  not  feasible,  and  that  they  should  file  individually.  The  May 
letter  also  said  *. . .  the  counselor's  report  submitted  was  procedurally 
defective.'  Employees  declined  to  continue  the  process,  citing  inaccurate 
depictions  of  the  employees'  problem  with  management  in  the  counselor's 
report,  erroneous  information  given  to  them  by  the  counselor,  and  a  lack 
of  responsiveness  by  eeo  staff  when  they  sought  additional  assistance. 
However,  headquarters  eeo  staff  said  that  these  employees  had  impeded 
the  complaint's  progress  because  they  kept  raising  issues  outside  the 
scope  of  the  initial  complaint 

Procedural  problems  with  obtaining  a  counselor  were  also  identified  in 
another  case  involving  an  employee  who  had  allegedly  been  sexually 
assaulted  and  who  sought  assistance  fix>m  the  headquarters  eeo  staff.  The 
staff  advised  the  employee  that  they  would  get  her  a  counselor  but  then 
failed  to  provide  a  counselor's  name  until  she  had  made  more  than  five 
foUow-up  phone  calls  over  a  2-month  period.  Internal  dea  records  confirm, 
with  regard  to  the  woman's  contacts  with  members  of  the  headquarters 
eeo  staff,  ""There  clearly  was  a  breakdown  in  the  process  of  providing  (her) 
with  a  counselor."  Furthermore,  according  to  the  records  on  this  case,  the 
complaiiumt  was  not,  as  required  by  federal  eeo  regulations,  provided  a 
notice  of  final  interview.  This  notice  must  be  provided  within  30  days  after 
a  matter  is  brought  to  the  counselor's  attentlotL  During  the  fiiuil  interview, 
the  counselor  discusses  what  occurred  during  the  eeo  counseling  process 
and  informs  the  complainant  of  the  right  to  pursue  the  matter  through  the 
formal  complaint  procedure. 
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DEiA  Elmployees  Question 
EEO  Counselors'  and  Staff 
Objectivity 


According  to  a  female  agent,  a  female  coworker  contacted  a  coimselor  to 
complain  about  sexual  harassment  from  a  male  agent  who  had  been 
previously  accused  of  sexually  harassing  another  woman.  The  employee 
was  told,  "He  [the  male  agent)  has  already  been  punished  enough."  We 
attempted  to  discuss  the  incident  with  the  complaining  employee  and  the 
counselor,  both  declined  to  talk  with  us. 

In  addition,  two  employees  told  us  that  they  and  two  others  had  contacted 
a  counselor  to  complain  of  actions  they  felt  constituted  unlawful  sexual 
discrimination  by  an  Assistant  Special  Agent  in  Charge  (asac).  However, 
the  counselor  downplayed  the  complaint  by  telling  them  that  she  had 
never  had  problems  with  that  particular  asac.  According  to  two  of  the 
complainants,  after  the  discussion,  two  of  the  employees  declined  both  to 
continue  counseling  and  to  pursue  the  complaint  through  the  EXO  process 
because  they  believed  that  the  counselor  had  acted  inappropriately.  The 
counselor  did  not  return  our  telephone  calls. 

In  three  ofBces,  we  received  complaints  about  the  headquarters  eeo 
processing  staff  who  allegedly  had  made  inappropriate  comments  to 
complainants.  In  one  case,  headquarters  EEC  staff  members  had  allegedly 
accused  a  male  coworker  of  soliciting  a  female  complainant  to  file  a 
sexual  harassment  complaint  According  to  the  complainant  and  the 
coworker,  EEC  staff  members  asked  the  coworker  if  he  was  having  a 
personal  relationship  with  the  female  complainant  Tliese  eeo  staff 
members  denied  asking  questions  about  a  personal  relationship. 

An  EEC  official  stated  that  dea  intends  to  restructure  the  current  eeo 
counselor  program  because  of  concerns  about  the  counselors'  ability  to 
provide  competent  and  objective  advice.  One  eeo  ofBdal  acknondedged 
that  some  counselors  did  not  i>ossess  the  skills  necessary  to  be  effective. 
The  new  counselor  program  will  require  interested  individuals  to  submit  a 
Standard  Form  171  and  to  express  specific  reasons  why  they  should  be 
chosen  for  the  counseling  program. 


TheOPR 


Elmployees  Dissatisfied 
With  OPR  Staff  Sensitivity 


Complainants  and  witnesses  in  opr  investigations  related  to  sexual 
harassment  incidents  ejq^ressed  concern  over  a  perceived  lack  of 
sensitivity  on  the  part  of  opb  investigators.  Dissatisfaction  stemmed  from 
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the  use  of  male  investigatora  in  interviewa  with  female  complainants  and 
the  use  of  investigative  tactics  perceived  as  "intimidating.*  In  contrast,  DeA 
management  ofSdats  expressed  confidence  in  opr's  profeasiotuilism  and 
competence. 

Two  women  that  we  inteiviewed  complained  about  opb's  use  of  male 
investigators  with  whom  they  were  required  to  discuss  sensitive  issues.  It 
is  appropriate,  tvhenever  possible,  to  offer  complainants  a  choice  between 
male  and  female  iirvestigators  to  discuss  sensitive  details  of  alleged 
harassment  However,  during  the  period  of  our  review,  ops  had  only  one 
female  agent  We  noted  that  opr  used  tite  female  agent  on  two  sexual 
harassment  cases  to  provide  some  assistance.  However,  according  to  the 
complainant  in  one  of  these  cases,  the  female  agent  who  assisted  was  her 
former  supervisor  in  the  field  ofBce  wtiere  the  alleged  incidents 
occurred — a  fact  which  the  complainant  felt  may  haive  affected  her  former 
supervisor's  ol)|iectivitgr. 

In  aitolher  instance,  a  woman  who  alleged  sexual  harassment  withdrew 
her  complaint  with  OPR.  According  to  her  attorney,  the  alleged  victim  had 
stated  that  the  OPK  investigBtor  was  insensitive  and  she  felt 'intimidated' 
andtHilUed' 

Four  other  sexual  harassment  complainants  also  found  opr  investigatan 
to  be  inaensilive,  less  than  objective,  or  intimidating  in  tlieir  interviews. 
Two  females  stated  that  their  contact  with  ops  made  them  feel 
*victiinixed*  agaiiL  Two  complainants  stated  that  the  investigators  focused 
ptimaiity  on  whether  a  personal  relationship  existed  between  the 
complaiitant  and  the  alleged  harasser,  attempting  to  characterize  the 
inddents  as  lovers'  quarrels."  In  contrast,  a  male  subject  of  an  opr 
investigation,  who  was  subsequently  charged  with  sexually  harassii\g  a 
female  sid>ordinate,  stated  that  he  felt  that  opr  had  done  a  competent  job. 


DEIA  Employees  Lacked 
Ck)nfidence  in  OPR  Sta£F 
Objectivity 


Some  employees  believed  that  opr  investigators  lacked  objectivity. 
En^doyees  told  us  of  iitddents  in  which  opr  investigators  socialized  with 
the  alleged  harasser  and  opr  investigators  disproportionateiy  foctised  on  a 
complainant's  cred3>iUiy  and  "maturity,"  ratlter  than  details  relevant  to  the 
complsinL 

In  one  case  iiwolving  alleged  sexual  harassment  of  a  female  agent  by  an 
ASAC,  agents  who  worked  with  the  complainant  stated  that  the  OFS 
invesligatocs  sent  to  investigate  the  alleged  sexual  harassment  complaint 
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Factors  Adrenely  Affecting  DEA'a  Hanilltng 

of  Sexual  Haraaament  and  Other  Complalnta 


were  seen  both  joking  in  the  office  and  going  to  lunch,  as  well  as  having 
drinks  after  work,  with  the  alleged  harasser.  According  to  an  opr  official, 
the  ASAC  and  an  investigator  had  lunch  together,  but  opr  officials  denied 
other  allegations  that  the  asac  had  had  drinks  with  the  investigators. 
However,  an  opr  official  stated  that  the  opr  agents  had  met  the  accused  at 
a  "lounge"  to  get  his  signature  on  a  statement  but  "only  stayed  15  minutes.* 
The  official  also  stated  that  having  lunch  and  drinks  with  an  alleged 
harasser  was  not  standard  procedure.  In  this  instance,  the  investigation 
concluded  that  the  sexual  harassment  allegations  against  the  asac  were 
not  supported. 


In  another  case,  a  female  trainee  alleged  improper  sexual  advances  by  an 
instructor.  However,  the  opr  investigators'  work  appeared  to  focus  more 
on  the  complainant's  character  than  on  facts  surrounding  the  specific 
alleged  incidents.  While  establishing  the  credibility  of  participants  in  an 
investigation  is  essential,  particularly  when  there  are  no  witnesses  to  the 
alleged  incidents,  we  did  not  observe  a  similar  focus  on  ascertaining  the 
alleged  harasser's  character  and  credibility.  We  noted  that  a  significant 
number  of  the  interviews  concerned  the  complainant's  character,  her 
"maturity,"  and  the  circumstances  under  which  she  was  hired;  however, 
the  investigation  failed  to  sufficiently  focus  on  determining  the  conduct  of 
the  alleged  harasser.  This  alleged  victim  also  lodged  complaints  with  opr 
about  the  objectivity  of  the  investigators  involved. 


Employee 
Dissatisfaction  With 
Procediiral  Problems 
of  the  Internal 
Processes  to  Address 
Complaints 


Employees  told  us  of  various  procedural  problems  they  encountered  when 
attempting  to  use  the  eeo  complaints  process.  TTiey  perceived  the  process 
as  lengthy  and  described  inadequate  searches  for  corroborative  evidence 
that  resulted  in  incomplete  investigations.  We  also  noted  that  some  of  the 
files  were  missing  information.  Finally,  we  found  that  the  complainants 
who  reported  allegations  to  opr  do  not  have  the  right  to  representation 
that  is  guaranteed  in  the  EEC  complaint  process. 


Processing  Times  Were 
Lengthy 


Although  dea  officials  had  created  the  complaints-processing  unit  to 
address  a  backlog  in  complaint  processing,  complainants  raised  questions 
about  the  length  of  time  that  the  unit  took  to  process  their  complaints.  As 
of  September  30,  1993,  the  EEC  complaint  process — fit)m  date  of  filing  to 
date  of  resolution,  closure,  dismissal,  or  withdrawal — averaged  382  days 
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for  files  we  reviewed  firom  the  eeo  Office.^  The  time  ranged  from  15  to 
867  days. 

The  OPR  sexual  harassment  cases  that  we  reviewed  showed  that  the 
average  elapsed  time  between  the  case  opening  date  and  the  closing  date 
was  356  days.  For  other  opr  investigations  reviewed,  we  noted  that  the 
average  elapsed  time  between  the  date  of  the  case  evening  to  the  date 
"closed  was  298  days. 


Investigations  and  Files 
Were  Incomplete 


On  the  issue  of  thorough  investigations,  eeoc  guidelines  suggest  that  the 
investigator  should  determine  whether  the  employer  was  aware  of  other 
instances  of  harassment  and  what  the  corresponding  management  action 
was.  The  investigator  should  also  thoroughly  search  for  corroborative 
evidence  of  any  nature. 


During  our  inquiry  into  a  sexual  harassment  allegation,  we  noted  that  opr 
investigators  summarized  the  statements  of  one  coworker  in  whom  the 
complainant  had  confided  by  saying  she  could  provide  no  direct 
knowledge  of  the  harassment.  However,  the  summary  did  not  state  that 
the  woman  had  confided  in  this  coworker  about  the  alleged  unwanted 
sexual  advance  the  day  it  occurred,  although  the  coworker  told  us  she  had 
informed  opr  of  this  fact  Another  coworker  whom  the  investigators 
interviewed  told  us  that  the  investigators  had  never  asked  him  about  a 
similar  conversation  with  the  alleged  victim,  although  the  alleged  victim 
had  spoken  to  him  about  the  incident 

Another  alleged  victim  stated  that  an  opr  investigator  did  not  interview 
three  non-DEA  employees — all  law  enforcement  personnel  then  assigned  to 
other  Department  of  Justice  agencies — whom  she  felt  could  corroborate 
her  allegations.  The  opr  investigator  stated  that  he  had  interviewed 
everyone  whom  he  believed  had  relevant  information,  including  two 
employees  from  another  agency  alleged  to  be  witnesses  to  a  specific 
incident  We  interviewed  the  three  Justice  Department  employees  that  opr 
had  not  interviewed.  Two  of  the  three  stated  that  the  woman  had  confided 
in  them  about  harassment  contemporaneous  with  the  event  The  third 
individual  stated  that  the  alleged  victim  had  not  confided  in  him  and  that 
he  did  not  believe  any  sexual  harassment  incidents  had  occurred. 


*rhese  dates  reflect  only  time  elapsed  while  the  complaint  was  internally  processed.  Time  for  cases 
continuing  through  the  process  outside  DEIA  is  not  included  Processes  outside  DEA  include  referral  to 
the  EEOC,  another  Department  of  Justice  agency,  or  a  federal  court  for  action 
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In  two  cases  we  reviewed,  complainants  stated  that  opr  investigators 
would  not  pursue,  or  stated  they  could  not  pursue,  other  allegations  the 
complainants  had  provided  of  the  alleged  harasser's  having  engaged  in 
similar  behavior  with  other  females.  The  investigators  said  that  these 
incidents  were  outside  the  scope  of  their  inquiry.  In  contrast,  we  noted 
one  case  in  which  opr  investigators  had  interviewed  other  women  alleged 
to  have  been  harassed  by  the  same  individual  and  included  information 
from  their  statements  in  the  investigative  report  The  statements  were 
discussed  in  the  Board  of  Professional  Conduct's  recommendations  for 
disdplinaiy  action. 


Three  complainants  also  cited  examples  in  which  headquarters  eeo 
personnel  lost  documents  included  in,  and  relevant  to,  their  filings.  In  one 
case,  in  which  an  individual  had  filed  seven  complaints,  we  noted  that  the 
file  contained  only  five. 

In  contrast  to  complaints  received  about  internal  investigations,  we 
received  no  complaints  about  investigations  conducted  by  the  outside  firm 
used  by  the  eeo  Office. 


EEO  and  OPR  Processes 
Did  Not  Afford 
Complainants  the  Same 
Rights 


The  procedural  rights  afforded  alleged  victims  of  sexual  harassment  differ 
depending  on  whether  the  eeo  Office,  its  designated  representative,  or  opr 
investigates  the  matter.  For  example,  federal  regulations  entitle  federal 
employee  complainants  to  have  a  representative  present  during  any  part  of 
the  EEO  complaint  process  and  require  eeo  counselors  to  inform 
complainants  about  their  rights  during  various  stages  of  the  process.  In 
contrast,  according  to  an  opr  official,  an  employee  with  a  matter  pending 
before  opr  in  a  noncriminal  inquiry  "does  not  have  the  statutory  right  to 
representation."  The  official  stated  that  although  representation  is  not 
prohibited,  the  final  decision  rests  with  the  opr  supervisor  or  the  head  of 
opr.  Thus,  although  a  complainant  alleging  sexual  harassment  under  the 
EEO  process  has  a  right  to  have  a  representative  present,  the  right  of  the 
same  individual  to  representation  under  opr  procedures  is  left  to  opr 
management's  discretion,  opr's  procedures  do  not  address  the  rights  of 
persons  alleging  discrimination  except  for  the  rights  they  might  otherwise 
have  under  the  Constitution  or  a  collective  bargaining  agreement 


In  addition  to  procedural  disparities,  there  are  key  differences  in  the 
approach  and  the  end  result  of  an  opr  and  eeo  investigation  into  alleged 
sexual  harassment  opr  investigations  seek  to  determine  whether  agency 
officials  violated  standards  of  conduct  or  criminal  law.  An  investigation 
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showing  prohibited  conduct  by  an  agency  ofBdal  should  result  in 
appropriate  disciplinary  action  or  prosecution.  An  eeo  investigation  into 
the  same  matter,  however,  focuses  not  on  whether  there  was  prohibited 
conduct,  but  on  whether  employees  were  denied  an  equal  employment 
opportunity.  Although  an  investigation  into  the  alleged  harassing  conduct 
is  necessary  in  both  types  of  investigation,  the  end  result  of  an  eeo 
investigation  showing  harassment  should  be  whatever  action  is  necessary 
to  preserve  or  restore  employees'  rights  to  be  free  from  workplace 
discrimination.  Accordingly,  under  the  eeo  process,  not  only  should 
appropriate  disciplinary  action  be  taken  against  wrongdoers,  but  victims 
of  the  prohibited  conduct  whose  employment  rights  were  violated  are  also 
entitled  to  remedies  for  the  discrimination.  The  right  to  a  remedy  is  not 
guaranteed  under  the  opr  process. 


Employees  Feared 
Reprisal  for  Reporting 
Alleged  Harassment 


The  predominant  concern  raised  by  dea  employees  we  contacted  about 
their  willingness  to  use  the  internal  processes  was  fear  of  reprisal  for 
participation  in  them.  Most  complainants  interviewed  stated  that  once 
they  had  reported  the  discrimination,  management's  and  coworkers' 
attitudes  toward  them  changed  in  a  negative  way.  In  several  offices  we 
visited,  employees  stated  that  they  had  refused  to  report  incidents  because 
they  feared  retaliation  from  management,  including  the  threat  of  negative 
career  repercussions. 


At  6  sites  visited,  12  different  women  related  recent  unreported  incidents 
of  what  they  termed  sexual  harassment  and  sex  discrimination  by 
management  officials.  They  would  not  report  these  incidents  because  they 
feared  reprisal.  At  two  separate  offices  during  our  interviews,  three  or 
more  women  alleged  sexual  harassment  by  asacs  in  their  respective 
offices.  The  women  stated  that  they  believed  division  management  was 
aware  of  at  least  some  of  one  abac's  actions,  had  in  one  case  witnessed  it, 
but  would  not  support  the  women  if  they  filed  complaints.  The  women's 
allegations  against  the  asac's  conduct  ranged  from  sexual  propositions  to 
offensive  statements  and  unwelcome  touching.  Because  the  women  were 
afraid  management  would  retaliate  against  them  if  they  reported  the 
problem  or  participated  in  the  complaint  process,  they  stated  that  they 
would  do  nothing  but  await  the  asac's  transfer. 

In  one  office,  coworkers  of  an  alleged  sexual  harassment  victim  stated  that 
they  would  not  file  sexual  harassment  complaints,  after  observing  what 
had  happened  to  a  complainant  when  she  alleged  sexual  harassment  by  an 
asac.  After  the  woman  had  made  a  complaint,  she  was  transferred  to  a  new 
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o£Bce  where  her  new  manager  mentioned  to  coworkers  about  her  sexual 
harassment  complaint  and  made  derogatory  remarks  about  her.  The 
remarks  were  confirmed  by  coworkers  in  her  new  office.  She  also 
indicated  to  coworkers  and  to  us  that  the  e^erience  had  been  extremely 
stressfiiL 

A  female  agent  who  had  made  sexual  harassment  allegations  about  a 
supervisor  contacted  a  counselor  to  discuss  filing  a  reprisal  complaint.  She 
said  that  the  counselor  and  her  supervisor  "talked  me  out  of  it,"  stating 
that  she  was  told  that  filing  such  a  complaint  would  have  negative  career 
repercussions.  A  complainant  in  another  office  stated  that  a  counselor 
declined  to  counsel  her  on  her  sexual  harassment  complaint  because  the 
counselor  feared  reprisal  fi-om  management  At  a  third  office,  an  employee 
claimed  that  when  he  tried  to  bring  problems  regarding  alleged  sexual 
discrimination  in  the  office  to  the  attention  of  a  senior  headquarters 
official,  he  was  told  to  look  for  a  job  elsewhere  if  he  did  not  like  the  way 
management  was  handling  things. 

However,  in  two  offices  we  visited,  employees  expressed  confidence  in  the 
EEC  process.  At  one  location,  the  employees  were  in  the  midst  of  a  sex 
discriminarion  investigation  by,  the  outside  firm  under  contract  to  dea's 
EEC  Office.  Personnel  characterized  the  investigation  as  fair.  In  the  other 
office,  in  which  opr  had  investigated  a  sexual  harassment  incident, 
employees  stated  that  they  still  had  confidence  in  the  agency's  internal 
processes. 


Employees  Believe 
Management  Failed  to 
Adequately  Respond 
to  Allegations  of 
Sexual  Harassment 
and  Hostile 
Workplace 
Perceptions 


In  DEA  offices  we  visited,  managers  believed  that  they  were  responding 
appropriately  to  sexual  harassment  and  discrimination  issues  while 
nonsupervisory  employees  believed  many  of  management's  responses 
were  insufficient  Managers  declared,  for  example,  that  problems  were 
part  of  the  past  or  were  caused  by  a  limited  number  of  disgruntled 
employees. 

We  fiuther  determined  that  some  managers'  understanding  and 
implementation  of  appropriate  corrective  action  varied.  In  some  cases, 
their  responses  indicated  a  lack  of  understanding  of  their  legal  obligation 
to  take  immediate  and  appropriate  Eiction.  Employees  also  told  us  they 
considered  management's  responses — including  denial,  increased 
scrutiny,  and  transfer — to  be  in^propriate.  Although  managers  indicated 
they  had  an  open-door  policy  that  allowed  employees  to  present  concerns 
and  complaints  about  sexual  harassment  issues,  employees  disagreed. 
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Stating  that  instead  management's  "chain-of-command"  policy  did  not 
encourage  or  pennit  discxission. 


Management's  Responses 
to  Elmployee  Allegations 
and  Perceptions 


Managers  should  take  immediate  and  appropriate  coirective  action  if  they 
know  or  should  have  known  of  the  existence  of  a  hostile  work 
environment  The  eeoc  compliance  manual  is  clear  on  the  kind  of 
man^ement  response  necessary  to  resolve  sexual  harassment  issues.  It 
explains  that  an  employer's  action  is  appropriate  when  it  "fully  remedies" 
the  conduct  without  adversely  affecting  the  terms  or  conditions  of  the 
complainant's  employment,  for  example,  requiring  the  employee  to  work 
in  a  less  desirable  location.  However,  when  asked  what  action  they  would 
take  when  confronted  with  an  allegation  of  sexual  harassment,  several 
managers  stated  that  they  would  do  a  prelimirxary  inquiry  to  establish  the 
facts  and  then  report  the  matter  to  EEO  or  opr  without  taking  any  steps  to 
assure  a  hostile-free  environment  Several  stated  that  they  would  not  take 
any  corrective  action  until  opr  or  eeo  investigative  efforts  were  complete. 

Managers'  actions  upon  initial  receipt  of  allegations  of  sexual  harassment 
included  authorizing  women  to  leave  the  work  area  if  they  became  upset 
when  harassed;  restricting  the  alleged  victim's  law  enforcement 
responsibilities;  transferring  women,  and  in  one  case  the  alleged  harasser, 
out  of  the  group  or  field  division;  or  issuing  general  memoranda  against 
sexual  harassment  to  groiq>s  as  (^>posed  to  addressing  ^leciflc  problems. 
In  other  instances,  managers  took  no  action  upon  receiving  an  allegation 
and  engaged  in  what  the  women  termed  retaliatory  behavior.  In  several  of 
these  cases,  managers  failed  to  take  immediate  and  appropriate  action  to 
stop  the  alleged  harassment,  demonstrating  their  lack  of  understanding  of 
management's  legal  responsibilities  in  this  area.  Managers  were  also 
unclear  as  to  the  difference  between  their  responsibility  to  take  immediate 
and  ai^roptiate  action  to  stop  the  alleged  harassment  and  their 
responsibility  to  investigate  and  report  alleged  misconduct 

At  six  offices,  women  who  reported  sexual  harassment  to  their 
supervisors  claim  they  were  victims  of  retaliation  or  that  management's 
responses  were  inadequate.  Reported  forms  of  retaliation  included 
management's  increased  scrutiny  of  their  time  and  attendance,  work 
products,  and  other  activities;  derogatory  comments  to  coworkers;  and 
removal  flxHn  enforcement-related  tasks.  In  other  cases,  no  action  was 
takea  In  two  cases,  the  alleged  victims  were  transferred  to  other  states  in 
their  field  division  during  the  investigation  while  the  accused  supervisor 
remained  in  place.  In  a  letter  to  the  eeo  Office,  one  woman  stated,  "I  have 
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suffered  tremendously,  physically,  mentally,  and  emotionally,  and  have 
been  under  unbelievable  stress  and  pressure  in  my  working  environment 
DEA  increased  that  stress  when  they  transferred  me. . . ."  Management 
officials  stated  they  felt  the  women  wanted  the  relocations,  an  action  the 
officials  described  as  an  attempt  to  remove  the  women  from  potentially 
hostile  office  environments. 

Most  management  officials  interviewed  did  not  believe  their  offices  had  a 
problem  with  sexual  harassment  or  sex  discrimination.  One  manager 
acknowledged  a  perceived  problem  with  sex  discrimination  in  the  office, 
but  he  attributed  the  perception  to  employees'  problems  with  the 
manager's  style.  Another  said  he  was  aware  of  past  problems  in  the  office, 
but  he  felt  he  had  "turned  the  office  around."  Others  said  that  complaints 
within  an  office  were  the  result  of  a  limited  number  of  disgruntled 
employees  who  were  tainting  others. 

When  asked  why  they  believed  a  group  of  female  agents  wanted  to  pursue 
a  class-action  suit  alleging  they  were  denied  access  to  foreign  assignments 
or  promotion  above  the  GM-14  level,  two  senior  managers,  both  sacs,  said 
that  the  participants  might  be  motivated  by  economic  gain.  Referring  to 
class-action  suits  by  black  and  Hispanic  agents,  one  sac  stated  that  the 
"blacks  and  Mexicans"  partidpciting  in  the  prior  suits  had  each  personally 
received  a  sizeable  economic  settlement  He  speculated  that  the  results  of 
those  suits  might  have  motivated  the  women  to  file. 

Our  review  of  heavily  redacted  portions  of  dea  in^>ection  rejwrts'  for 
several  offices  revealed  that  inspectors  also  did  not  identify  problems  with 
the  offices'  implementation  of  eeo  policy.  Similarly,  an  August  1993  fact 
sheet  distributed  by  dea  managers  to  dea  agents  stated,  "dea  has  a  positive 
record  in  eeo  matters." 


Employees'  Views  About 

Management's 

Responsiveness 


In  contrast  to  the  views  of  dea  managers,  at  every  office  we  visited  men 
and  women  related  incidents  of  behavior  they  believed  constituted  sex 
discrimination,  including  sexual  harassment  Many  of  the  employees 
making  the  allegations  also  stated  that  they  believed  the  problems 
originated  at  the  management  level  and  when  they  brought  the  concerns  to 
the  attention  of  management,  its  re^onses  were  inadequate. 


'DEA  did  not  provide  us  access  to,  or  copies  of,  the  complete  inspection  reports  that  we  requested  for 
10  ofDces.  In^ead,  we  were  provided  access  to  a  limited  number  of  paragraphs  that  DEA  represented 
as  the  sections  of  the  reports  that  dealt  with  EEO  issues.  Our  views  are  therefore  based  on  the  notes 
we  took  on  these  redacted  reports. 


Pa«e2a 


aA£VO8I-»4-10  DEA  Besohitlon  of  EEO  CompUInU 


27 


In  ax  offices,  emirfoyees  stated  that  their  complaints  were  met  with 
denials  or  retaliation  by  management;  nteaningfiil  dialogue  did  not  take 
place;  and  resolution  of  the  problem  did  not  occur.  However,  we  did 
receive  information  on  two  instances  in  which  managers  had  acted  quickly 
and  satisfactorily  to  address  reports  of  sexual  harassment.  Futthennore, 
personnel  with  longer  lengths  of  service  with  the  agency  believed  that  they 
had  seen  the  agency  make  strides  in  the  handling  of  complaints  during 
their  tenure. 

According  to  interviewees,  a  common  management  response  to  allegatiaas 
of  sex  diactimination  was  to  characterize  the  behavior  as  a 
'communication  problem"  between  the  employee  and  management.  At 
two  offices,  employees  said  when  they  approached  management  with  the 
problems,  they  were  told  it  was  not  a  sex  discriminatian  issue  but  a 
'communication*  issue.  Senior  officials  at  dea  headquarters  aivl  at  one  of 
the  offices  stated  that  they  had  taken  afSrmative  steps  to  address  the 
proUetns  at  the  office,  including  the  use  of  trained  clinicians  to  work  wilfa 
management  and  the  employees.  However,  problems  continued  and 
cwlrnhMted  in  an  H»  complaint  filed  3  years  after  the  dlnidans'  vtsfe. 

In  another  caae,  when  a  woman  reported  unwelcome  sexual  advaitces  to 
her  second-tine  supervisor,  his  resolution  was  to  curtail  her  activities  on  a 
task  force,  thereby  decreasing  her  contact  with  tite  alleged  harassers.  She 
stated  that  she  initially  reported  it  to  her  first4ine  supervisor,  but  she  did 
not  expect  resolution  because  he  too  had  made  unwanted  sexual  advances 
toward  her.  The  secottd-tine  supervisor  merely  issued  a  general  statement 
to  the  males  allegedly  involved,  saying  he  would  not  tolerate  sexual 
harassment  The  male  coworkers  then  berated  the  alleged  victim  for  what 
they  perceived  was  a  decrease  in  her  wotidoad.  One  male  coworker 
reftised  to  work  with  her  on  any  future  assignment  The  woman  said  that 
management,  knowing  the  reasons  for  the  reassigmnenft,  failed  to  deal 
property  with  the  coworkers'  attitudes  and  refusal  to  work  with  her. 

ManagefB  that  we  interviewed  told  us  they  maintained  w  open-door  policy 
and  employees  were  free  to  come  to  them  with  allegations  of 
diacriminaftion.  A  significant  number  of  employees  interviewed  said  an 
inviolate  chain  of  command  existed,  and  they  did  not  feel  bee  to  bring 
issues  to  the  attention  of  senior  management 
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Employees  Lacked 
Understanding  of 
What  Behavior  Might 
Constitute  Sexual 
Harassment 


Employees  interviewed — both  mansigement  and  nonmanagement — had 
difficulty  articulating  what  behavior  might  constitute  sexual  harassment 
Sexual  harassment  is  a  form  of  sex  discrimination  occurring  when 
employees  of  one  sex  are  subjected  to  unwelcome  treatment  of  a  sexual 
nature  that  is  sufficiently  pervasive  to  alter  the  terms  or  conditions  of  their 
employment  One  individual  accused  of  unwanted  sexual  advances  by  a 
coworker  commented  to  us  that  he  could  not  define  sexual  harassment;  he 
felt  that  more  education  and  training  on  the  subject  would  be  helpful. 

Headquarters  eeo  staff  told  us  they  did  not  accumulate  statistics  on  the 
total  number  of  dea  employees  who  had  undergone  training  in  eeo  and 
sexual  harassment  However,  the  complaints-processing  manner  stated 
that  he  had  personally  visited  all  field  offices  between  1985  and  1991  to 
train  personnel.  Additionally,  according  to  eeo  personnel,  in  response  to  a 
1990  requirement  trom  the  Acting  Administrator,  supervisory  persotmel 
received  a  6-hour  block  of  instruction  on  eeo  and  sexual  harassment  New 
agents  received  1/2-hour  to  1-hour  instruction  in  their  basic  training 
school.  In  April  1992,  the  eeo  Office  sent  videotapes  to  ail  dea  field  offices 
and  laboratories  concerning  the  eeo  process,  including  a  segment  on 
sexual  harassment  However,  one-fourth  of  all  employees  we  interviewed 
stated  that  they  had  not  received  any  specialized  training  on  sexual 
harassment 

Mostpersormel  interviewed  said  they  had  received  dea  agency 
memoranda  on  sexual  harassment  including  a  June  29,  1993,  memorandum 
fix)m  Attorney  General  Janet  Reno  that  stated  "discrimination  or 
harassment  of  any  kind  simply  will  not  be  tolerated  in  a  Department 
charged  with  enforcing  the  laws  and  protecting  the  rights  of  all 
Americans." 

In  ^ite  of  the  availability  of  training  sessions,  videotapes,  and  memoranda 
issued  against  sexual  harassment,  allegations  of  harassment  continue  to  be 
filed  and  many  alleged  incidents  go  unreported.  In  one  field  division,  the 
Special  Agent  in  Charge  said  that  he  had  designated  an  asac  to  canvas  the 
area  daily  for  offensive  materials.  However,  the  individual  he  designated 
was  the  individual  who  five  women  in  the  office  alleged  to  us  had  treated 
them  in  a  demeaning  marmer  because  of  their  sex.  In  two  other  offices, 
managers  told  us  that  they  did  not  think  offensive  or  sexually  oriented 
material  was  appropriate  in  the  dea  workplace.  Yet,  at  one  of  these  offices, 
employees  gave  us  a  copy  of  a  questionnaire  on  sexual  practices  that  had 
been  placed  in  their  mail  files  and  a  note  about  a  "panties  party'  that  had 
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been  circiilated  throughout  the  office.  At  the  second  office,  we  observed  a 
sexually  suggestive  bumper  sticker  attached  to  a  desk  in  a  public  spot 
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Disciplinary  Actions 
Perceived  as 
Ineffective  Deterrents 
to  Future  Sexual 
Harassment 


Through  recommendations  of  the  Board  of  Professional  Conduct  and  the 
final  decision  rendered  by  the  deciding  official,  dea  determines 
appropriate  disciplinary  actions.  However,  these  actions,  which  are 
inadequately  communicated  to  dea  employees,  are  not  perceived  as 
effective  deterrents  to  subsequent  sexual  harassment 

Upon  completion  of  an  opb  investigation,  when  charges  are  supported,  opb 
refers  a  summary  investigative  report  to  the  Board  of  Professional 
Conduct  for  a  recommendation  of  discipliiury  action.  The  Board,  which  is 
composed  of  three  GS-15  staff  at  headquarters,  considers  the  individual's 
conduct,  prior  rulings  of  the  Merit  Systems  Protection  Board  (uspb), 
agency  disdplinaiy  precedents,  agency  table  of  penalties,  and  Douglas* 
factors  before  developing  a  recommendation  for  discipline.  If  charges  are 
substantiated,  proposed  disdplinaiy  actions  are  forwarded  to  the  charged 
individual,  together  with  a  copy  of  the  ops  investigatioa  The  accused  tlien 
has  an  opportunity  to  provide  a  verbal  or  written  response  to  the  proposed 
action  to  the  agency's  deciding  official  before  the  final  agency  decision  on 
discipline.  The  deciding  official  considers  the  information  in  the  response 
before  making  a  final  decision. 

To  eCTectively  communicate  that  sexual  harassment  will  not  be  tolerated, 
employees  need  to  be  advised  of  the  penalties  for  engaging  in  the 
prohibited  behavior.  In  tiiis  regard,  we  note  that  a  1988  tisPB  report 
recommends  that  agencies  state  the  range  of  disciplinary  penalties  that 
can  be  taken  against  harassers  and  include  reinforcing  facta  The  report 
notes  that  such  facts  can  include  summary  information  about  penalties 
already  levied  within  the  agency  or  at  other  agencies  against  individuals 
found  to  have  engaged  in  harassment  Further,  in  determining  liability,  the 
courts  examine  whether  the  corrective  action  taken  will  demonstrate  to 
the  other  employees  that  harassment  will  not  be  tolerated. 
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as  relevant  for  determining  the  appropriateness  of  a  penalty  (I)  The  nature  and  seriousness  of  the 
offense  and  its  relation  to  the  employee's  duties,  posidon,  and  re^xinalbUities,  including  whether  the 
offense  was  intentional  or  technical  or  inadveftent,  or  was  commttted  malidously  or  for  gain,  or  was 
(requendy  repealed.  (2)  the  employee's  Job  level  and  type  of  envlroninent  (3)  the  employee's  past 
tliacipllnary  record;  (4)  the  employee's  past  work  record,  (S)  the  effect  of  the  offense  upon  the 
employee's  ability  to  perform  al  a  satlsfactoiy  level  and  its  effect  upon  the  supervisor's  confidence  in 
the  eniployee's  ability  to  perform  assigned  duties;  (6)  consislcncy  of  the  penalty  with  those  Imposed 
upon  other  employees  for  the  same  or  similar  offenses;  (7)  consistency  of  the  penalty  with  any 
applicable  agency  table  of  penalties;  (8)  the  notoriety  of  the  offense  or  its  Impact  upon  the  reputation 
of  the  agency.  (9)  the  clarity  with  which  the  employee  was  on  notice  of  any  rule*  that  were  violated  in 
committing  the  offense;  ( 10)  potential  for  the  employee's  rehabilitalian,  (11)  miugaung  circumstances 
surrounding  the  offense;  and  ( 12)  the  adequacy  and  effectiveness  of  alternative  sanctions  to  deter  such 
conduct  In  the  fitture  by  the  employee  or  others. 
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DEa's  personnel  manual  contains  a  listing  of  sanctions  and  penalties  for 
employee  misconduct  However,  the  listing  does  not  address  sexual 
harassment  or  its  corresponding  penalties  and  sanctions.  While  the  agency 
and  the  Justice  Department  issued  general  policy  statements  stating  that 
engaging  in  harassment  wiU  result  in  sanctions  and  penalties,  specific 
information  on  what  constituted  prohibited  behavior  and  how  it  was 
disciplined  was  not  communicated  to  employees.  Alleged  victims  of  sexual 
harassment  who  had  utilized  internal  processes  stated  that  they  were 
never  advised  of  the  disposition  of  their  complaints  to  opr  and  whether 
disdplinaiy  action  had  been  taken.  Disciplinary  agreements  reached 
between  the  agency  and  employees  who  aUegedly  engaged  in  sexual 
harassment  cite  poor  judgment,  sexual  harassment,  and  conduct 
unbecoming  an  agent  in  supporting  disciplinary  actions.  However,  opr  and 
EEC  ofBcials  advised  us  that  the  personnel  ofBce  issues  summary  data  on 
disdphnaiy  actions  taken  during  specific  periods  of  time.  These 
summaries  provided  a  listing  of  agency  disciplinary  actions  but  did  not 
provide  examples  of  the  specific  behavior  that  resulted  in  the  discipline. 

The  lack  of  information  on  specific  prohibited  behaviors  and  disciplinary 
actions  led  to  employee  confiision  over  what  constituted  prohibited 
behavior  and  to  the  perception  that  disciplinary  actions  taken  were 
disproportionate  to  the  severity  of  the  offense.  On  the  basis  of  our 
discussions  with  both  employees  who  had  actual  knowledge  of  specific 
disaphnaiy  actions  taken  as  well  as  those  who  had  only  heard  rumors  of 
actions  taken,  dea  employees  do  not  perceive  agency  disciplinary  actions 
for  engaging  in  sexual  harassment  as  effective  deterrents. 

We  also  noted  a  common  perception  among  the  alleged  victims  and  their 
coworkers  that  disciplinary  actions  were  inadequate.  Two  women  stated 
that  OPR  mvestigators  or  EEC  counselors  had  advised  them  that  even  if  their 
allegations  were  supported  through  an  investigation,  the  most  severe 
penalty  they  could  expect  was  some  time  off  for  the  alleged  harasser  or 
"little  or  no  repercussions."  In  one  instance,  a  female  employee  aUeged 
that  a  supervisor  had  assaulted  her  after  taking  her  to  dinner  in  a 
government  vehicle.  The  assault  allegations  were  not  substantiated  during 
the  mtemal  mvestigation,  and  the  supervisor  was  charged  with  misuse  of  a 
government  vehicle.  In  a  letter  to  then-DEA  Administrator  Robert  Bonner 
the  alleged  victim  of  this  assault  stated,  "In  dea,  it  appears  that  it  is  wors^ 
to  misuse  a  government  vehicle  than  it  is  to  assault  a  government 
employee  since  there  is  a  mandatory  penalty  for  the  former  but  not  the 
latter.  The  penalty  is  not  what  I  take  issue  with  here,  but  the  reasoning 
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seems  skewed  The  message  to  management  is  that  they  better  not  misuse 
their  cars,  but  their  support  staff  is  expendable." 

Of  the  30  OPR  investigations  we  reviewed,  IB  individuals  were  investigated 
for  their  involvement  in  alleged  sexual  harassment  incidents.  Of  these  15, 
disdplinaiy  action  was  recommended  in  9  cases.  Appendix  V  provides  a 
sununary  of  the  actions  taken  by  the  agency  in  these  cases. 

We  noted  differences  in  the  proposed  and  actual  disciplinary  actions.  The 
deciding  official  stated  that  differences  were  the  result  of  oral  and  written 
information  provided  by  the  accused  or  the  accused's  attorney  which  may 
have  mitigated  against  the  harsher  penalty  recommended  by  the  Board. 
We  asked  to  review  this  information,  but  the  agency  could  locate  only  a 
limited  amount 

In  the  cases  we  reviewed,  only  one  management  official  was  disciplined 
for  failing  to  take  Expropriate  action.  Additionally,  in  two  of  the  cases,  the 
alleged  harasser  had  had  prior  disciplinary  actions  for  similar  offenses, 
leading  us  to  question  the  deterrent  value  of  the  first  disciplinary  action. 
Finally,  if  employees  are  not  aware  of  the  {lenalties  for  engaging  in  a 
prohibited  behavior,  it  is  difficult  for  the  disciplinary  actions  to  serve  as 
deterrents. 


Sex  Discrimination 
Issues  Alleged  to  Have 
Affected  Promotion 
and  Retention  of 
Women 

Job  Assignments 


During  our  field  work,  we  asked  employees  to  identify  issues  affecting  the 
retention  and  promotion  of  women.  Career-limiting  job  assignments  and 
limited  representation  of  women  in  managerial  positions  were  those  most 
commonly  and  universally  identified  as  impeding  successful 
implementation  of  equal  employment  opportunities. 


Several  female  agents  attributed  their  lack  of  career  progression  to 
assignments  that  limited  their  chances  for  enforcement  positions  and  thus 
made  them  less  competitive  for  promotions  and  assignments.  These  agents 
stated  that  women  were  "tracked  into"  positions  such  as  intelligence,  asset 
forfeiture,  and  training.  In  three  offices,  women  provided  examples  of 
male  coworkers  with  less  experience  and  seniority  being  selected  as  group 
supervisors  over  them.  In  contrast,  in  one  office  males  complained  that 
women  with  less  e:q)erience  were  promoted  over  their  male  coimterparts. 
After  initially  stating  that  we  would  be  allowed  to  review  data  relevant  to 
women's  job  assignments,  dea  refused  us  access  to  the  information. 
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Appendix  in 
Other  lasuea 


Although  the  agency  has  not  analyzed  the  data,  Justice  officials  said  the 
agency  decided  to  withhold  the  data  out  of  concern  over  their  public 
disclosure. 


Twenty-six  female  agents  initiated  a  class-action  suit  in  early  1993  alleging 
that  they  were  denied  access  to  foreign  assignments  and  promotions  to 
GM-14  and  above  because  of  their  sex.  An  eeoc  administrative  judge  in 
November  1993,  however,  recommended  that  dea  dismiss  the  complaint 
because  it  did  not  meet  the  prerequisites  of  a  class  complaint  Although  it 
disagreed  with  some  of  the  administrative  judge's  opinion,  dea  agreed  with 
the  recommendation  and  dismissed  the  complaint  The  agents  may  appeal 
the  dismissal  to  eeoc's  Office  of  Federal  Operations. 


Representation  in  Upper 
Grades 


A  1992  GAG  congressional  testimony^  stated  that  since  1987  the  number  of 
women  in  law  enforcement  has  increased  in  the  criminal  investigative 
field.  Nonetheless,  the  presence  of  women  decreased  as  the  grade  level 
increased.  See  figure  ULl,  which  analyzes  grade  distribution  within  the 
Department  of  Justice,  Including  dea. 


'Federal  AtBirnative  Employment  Status  of  Women  and  Minority  Representation  in  Federal  Law 
Enlorcement  Occupations  (GAO/T.GGD-90-2.  Oct  1.  1992).  
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Appendix  HI 
Other  Ijraefl 


Rgure  III.1 :  Justice  Department 
(Excluding  FBI)  Grade  Distribution  by 
Group  for  the  Criminal  Investigating 
Occupation  (Sept.  1991) 
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Source:  Data  trom  the  Office  of  Personnel  f^anagement's  Central  Personnel  Data  File 


According  to  data  provided  by  dea,  between  1989  and  1993,  the  dea 
workforce  increased  by  18  percent  to  7,475.  As  of  October  1993,  its  agent 
population  was  92.6-percent  male  and  7.4-percent  female.  Management 
positions  increased  by  1 ,000  employees,  of  which  21  percent  were  female. 

According  to  dea  data,  as  of  December  1993,  the  following  agents  were 
women:  9.5  percent  (79)  of  GS-12s,  8.1  percent  (117)  of  GS-13s,  8.7  percent 
(8)  of  GM-13S,  3.5  percent  (22)  of  GM-14s,  and  1.3  percent  (2)  of  GM-15s. 
No  Senior  Executive  Service  (SES)  positions  were  occupied  by  women.  An 
EEC  official  advised  that  increased  representation  of  women  is  desirable  in 
most  of  the  dea  labor  categories.  As  a  result,  the  agency  has  identified 
recommended  actions  for  increasing  the  representation  levels. 
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Appendix  111 
Other  Issaea 


For  example,  as  a  result  of  a  prior  class-action  suit,  dea  has  established  a 
court-a^)proved  promotion  system  for  agents  seeking  promotion  to  grades 
14  and  15.  This  system,  implemented  in  1992,  included  establishment  of  an 
assessment  center  for  personnel  eligible  for  promotion.  With  3  years  as  a 
GS-13  and  4  years  as  a  GS-14  and  a  recent  performance  evaluation  that  is 
at  least  fully  successful,  an  agent  is  eUgible  for  evaluation  by  the 
assessment  center.  GM-15  managers  serve  as  "assessors'  for  employees 
seeking  promotion  to  14;  GM-15  or  SES  employees  serve  for  employees 
seeking  promotion  to  15.  The  assessors  score  the  participants  on  exercises 
that  are  designed  to  simulate  typical  activities  performed  by  agents  at  the 
grade  level  for  which  they  are  competing.  Participants  demonstrate  their 
subject  knowledge  and  managerial  capabilities. 
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Overview  of  Federal  Sector  Complaint 
Processing  Under  29  C.F.R.  Part  1614 


Informal 


I       Occurrence       | 
I       45  Pay      I 


I        Coun>elor  Contact        |    DEA  coliatera)  duty  EEO  counseCof 


30Pay» 


I         Notice  of  Right  to  Rla         | 
|~  15  Day      ] 


Formal 


I        Complaint  Filed        | 
[~~  180  Day    ~| 
I  Complaint  Investigated  and  Notice  laaued  |    Contract  Investigator 


30  Days 


I        Hearing  Requested         | 


180  Days 


I        Hearing  Not  Requested        | 


I        Findings  &  Conclusions        | 


60  Days 


I        Agency  Rnal  Decision        | 


Complainant  has  30  days  to  file 

appeal  with  EEOC  from  agency 

decision  dismissing  complaint  or 

deciding  complaint  on  merits. 


Complainant  can  (lie  civil  action  within 

90  days  of  agency  decision  or  EEOC 

decision  on  appeal,  or  within  180  calendar 

days  after  filing  complaint  or  appeal. 
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Appendix  V 


Sexual  Harassment  Investigations  Handled 
by  OPR/Management,  January  1989  Through 
May  1993 


Case 


Type  of  sexual 
harassment  allegation 


Board  of  Professional 
Conduct's  finding  and 
proposal 


Deciding-official's 
decision 


Days  in 
process* 


Sexual  advances/verbal 
and  physical 


Evidence  supported 
allegation.  Removal 
proposed. 


Removal  mooted  by 
subject's  retirement. 
Subject  placed  on  leave 
pending  retirement 
conditioned  upon  2-viieek 
participation  in  Employee 
Assistance  Program  (EAR)." 


292 


Failure  to  take  required, 
promipt  action  upon  receipt 
of  information  of  sexual 
fiarassment 


Investigation  indicated 
subject  had  attempted  to 
resolve  situation  without 
notifying  chain  of 
command.  Letter  of 
reprimand  proposed. 


Letter  of  caution 


292 


Telephone  harassment  of 
former  coworker,  including 
physical  threats 


Investigation  substantiated 
telephone  calls  to  female 
former  coworker.  Letter  of 
caution  proposed. 


Letter  of  caution 


299 


Sexual  assault 


Investigation  did  not 
substantiate  allegation  but 
revealed  misuse  of  official 
government  vehicle  (OGV). 
30-day  suspension 
proposed  for  misuse  of 
OGV. 


30-day  suspension 


175 


Unwelcome  sexual 
comments  to  and  physical 
contact  with  coworker 


Investigation  confirmed 
sexual  contacts  but 
disclosed  evidence  that 
contacts  were  not 
unwelcome.  Letter  of 
caution  proposed. 


Letter  of  caution 


183 


Unwelcome  sexual 
comments  to  and  physical 
contact  with  sutx)rdinate 


Investigation  of  four 
incidents  indicated 
inappropriate  t>ehavior 
involving  verbal  statements 
and  physical  contact 
1 4-day  suspension 
proposed. 


Negotiated  Disciplinary 
Agreement:  14-day 
suspension,  holding  9  days 
in  abeyance  pending 
completion  of  1-year 
probation  and  successful 
participation  in  EEO/EAP 
programs. 


322 


Unwelcome  sexual 
comments  and  anonymous 
mailing  of  sex 
paraphernalia  to  coworker 


Investigation  revealed 
discrepancies  in 
allegations.  Complainant 
withdrew  allegaDons. 
Administratively  closed  by 
OPR 


96 


(continued) 
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AppeiMllxV 

genu!  Hanwwnwnt  Iav««tJgations  Handled 

bf  OPR/Manacefneat,  Jtaoary  1*89  nroach 

Hwl993 


Case 


Type  of  sexual 
harasament  allegation 


Board  of  Professional 
Conduct's  finding  and 
proposal 


Deciding-officiars 
decision 


Days  in 
process* 


Unwelcome  sexual 
comments  and  anonymous 
mailing  of  sex 
paraphernalia  to  coworker. 
Subiect,  former  DEA 
employee 


Investigation  revealed 
discrepancies  in 
allegations.  Complainant 
withdrew  allegations. 
Administratively  closed  by 
OPR 


96 


Unwelcome  sexual 
advances  to  trainee 


Charge  not  sustained. 
Letter  of  clearance 
proposed.  


Letter  of  clearance 


284 


10 


Unwelcome  sexual 
comments  to  and  physical 
contact  with  coworker 


Investigation  indicated 
subject  had  engaged  in 
conversation  with 
complainant,  including 
unwanted  sexual 
comments  and  innuendos. 
Also  unauthorized  use  of 
firearm  and  improper 
outside  employment 
revealed.  Removal 
proposed. 


Negotiated  Disciplinary 
Agreement:  Demotion  from 
GS-12  to  GS-11;  30-day 
suspension,  held  in 
abeyance  1  year  pending 
successful  EAP 
participation. 


1.260 


Sexual  advances/physk;al 
contact  toward  subordinate 


Active  investigation. 


12 


Unwelcome  sexual 
comments  to  and  physical 
contact  with  numljer  of 
subordinates 


Allegations  supported 
Misappropriation  of  gov't 
property  and  misuse  of 
OGV  also  investigated 
OGV  misuse  supported  but 
not  misappropriation  of 
gov't  property.  Demotion 
from  GS-15  to  GS-13  and 
30-day  suspension 
proposed. 


Negotiated  Disciplinary 
Agreement  Dismissed 
charges  of  sexual 
harassment  and 
misappropriation  of  govt 
property.  In  lieu  of 
reproposing  additional 
charges  of  failure  to 
properly  supervise  and 
poor  ludgment.  subject 
agreed  to  45-day 
suspension,  transfer,  and 
40  classroom  hours  of  EEO 
training.  1 -year  probation. 


405 


13 


Unwelcome  sexual  Charge  not  sustained, 

comments  to  sutKjrdinate      Letter  of  clearance 
proposed. 


Letter  of  clearance 


224 


(continued) 
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AppendUV 

SexnaJ  HAraaament  InvestigaUoiu  Handled 
by  OPR/Mana^ement,  January  1989  Throng 
May  1993 


Caa* 


Type  of  sexual 
harassment  allegation 


Board  of  Professional 

Conduct's  finding  and         Decldlng-offlclal's 

proposal  decision 


Days  In 
proosss* 


14 


(a)  Sexual  comments  to 
trainee 


(a)  Claim  unsubstantiated. 
Subject  exercised  poor 
judgment  while  a  Basic 
Agent  Training  Class 
Counselor.  10-day 
suspension  proposed. 


(a)  10-day  suspension 


(a)  404 


(b)  Unwelcome  physical 
contact  with  coworker 


(b)  Investigated  by  Field 
Division  management. 
Allegation  substantiated. 
20-day  suspension 
proposed. 


(b)  20-day  suspension 


(b)' 


15 


Sexual  comments 


Active  investigation. 


■Time  between  OPR's  case-opening  date  and  its  case^closing  dale  Includes  investigation 
conducted  by  OPR.  review  by  the  Board  of  Professional  Conduct  and  the  deciding  ofticial,  and 
any  negotiations  with  employee  regarding  punishments. 

■^The  subject  ot  this  investigalion  appealed  the  matter  to  the  Ment  Systems  Prelection  Board  The 
subject  was  also  involved  m  a  prior  sexual  harassment  investigation  by  the  EEO  Office  dunng 
which  the  allegations  were  supported  and  rerDoval  proposed  Tiie  prior  event  occurred  outside 
the  time  frame  covered  in  this  cha/1. 

^Unavailatsle.  Vi/e  were  made  aware  of  allegation  through  review  ot  a  prior  OPR  investigation. 
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List  of  Major  Contributors 


Office  of  Special 
Investigations, 
Washington,  D.C. 

General  Government 
Division,  Washington, 
D.C. 

Office  of  the  General 
Counsel,  Washington, 
D.C. 


Barney  L  Gomez,  Assistant  Director  for  General  Crimes 
Cecelia  Porter,  Special  Agent 

M.  Jane  Hunt,  Special  Assistant  for  Investigative  Plans  and  Reports 
Barbara  W.  Alsip,  Reports  Analyst 


Linda  EUmore,  Senior  EX^aluator 
Gary  Lawson,  Senior  Evaluator 
Andrew  Marshall,  Evaluator 


James  Lager,  Senior  Attorney  Adviser 
Leslie  Krasner,  Attorney  Adviser 


(600198) 
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Mr.  Clay.  Thank  you. 

In  your  testimony  you  said  that  DEA  restricted  access  to  you  get- 
ting information  and  records.  Was  there  any  justifiable  reason  for 
this,  in  your  opinion? 

Mr.  Stiener.  No,  sir,  not  at  all,  not  at  all. 

Mr.  Clay.  And  did  it  hinder  or  hamper  your  ability  to  give  us 
a  complete  report  this  morning? 

Mr.  Stiener.  Well,  we  feel  that  we  are  able  to  give  you  a  com- 
plete report,  but  it  did  hinder  our  ability  to  come  to  that  conclu- 
sion. 

Mr.  Clay.  You  still  need  information  from  over  there  that  per- 
haps this  committee  could  help  you  to  get? 

Mr.  Gomez.  We  had  requested  statistical  data  on  the  placement 
of  female  agents  at  DEA.  Citing  the  sensitivity  of  that  data,  DEA 
declined  to  provide  that  information.  Also,  their  restrictions  on  our 
ability  to  reproduce  files  at  DEA  hampered  our  ability  to  conduct 
comprehensive  field  interviews. 

I  am  recalling  one  instance  where  an  individual  cited  some  cir- 
cumstances to  us  that  went  contrary  to  a  statement  we  believe  he 
had  provided  to  OPR.  However,  we  did  not  have  that  OPR  state- 
ment available  to  confront  him  with  that  contradiction. 

Mr.  Clay.  Will  you  give  us  a  list  of  what  it  is  you  need?  I  think 
this  committee  might  be  able  to  get  it. 

Mr.  Gk)MEZ.  Yes,  sir. 

Mr.  Stiener.  Mr.  Chairman,  just  to  elaborate  a  little  bit  on  this 
particular  issue.  I  think,  unfortunately,  the  DEA  and  the  Justice 
Department  followed  a  different  path  than  ATF  did.  In  a  time 
when  we  are  talking  about  government  doing  more  with  less,  we 
have  an  example  with  ATF  where  they  in  fact  permitted  that  to 
take  place.  I  am  sure  ATF  had  more  important  things  for  their  em- 
ployees to  do  than  to  create  barriers  for  our  review  and  have  their 
staff  concerned  with  that  issue. 

At  DEA,  however,  I  am  sure  a  lot  of  their  staff  was  utilized  in 
not  only  the  process  of  restricting  our  access,  but  also  in  respond- 
ing then  to  our  continuing  request  for  access.  We  had  delays  of  up 
to  12 V2  weeks  when  we  requested  some  information.  I  know  that 
my  staff  has  better  things  to  do  than  to  spend  its  time  that  way, 
and  I  think  it  would  be  a  more  effective  Government  if  we  could 
hopefully  follow  the  example  of  ATF  in  this  case. 

Thank  you,  sir. 

Mr.  Clay.  Maybe  we  can  cut  through  some  of  the  redtape  and 
get  you  the  information.  Give  us  a  list  of  what  you  need.  We  will 
see  if  we  can  get  it 

Mr.  Stiener  Thank  you,  sir. 

Mr.  Clay  [continuing].  By  normal  request.  If  not,  we  will  take 
some  other  measures. 

Tell  me,  how  many  cases  did  you  pursue  and  how  many  people 
did  you  interview? 

Ms.  Porter.  We  interviewed  63  current  and  former  DEA  employ- 
ees, ranging  from  GS-6's  to  Senior  Executive  Service.  We  also 
interviewed  coworkers,  witnesses,  and  anybody  in  the  office  who  in- 
dicated they  had  an  interest  in  speaking  with  us,  both  supervisory 
and  nonsupervisory  personnel.  The  interviews  were  done  through — 
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geographically  we  dispersed  it  through  the  west  coast,  North, 
South,  small  offices,  and  large  offices. 

As  far  as  the  cases,  on  the  EEO  cases,  there  were  100  filed  dur- 
ing the  time  period  that  we  were  examining,  1989  to  1993,  and  we 
reviewed  29  of  those,  all  those  that  pertained  to  harassment  and/ 
or  sex  discrimination.  And  then  on  the  OPR  cases,  there  was — we 
selected  30  to  review,  and  that  included  15  that  pertained  to  sexual 
harassment  allegations. 

Mr.  Clay.  Were  any  of  them  of  a  very  serious  nature,  the  allega- 
tions? 

Ms.  Porter.  Yes,  Mr.  Chairman,  I  think  all  of  them,  certainly, 
to  the  parties  involved.  They  ranged  from  an  unwelcome  touching 
or  statements  and  a  hostile  work  environment  to  actual  assault 
cases. 

Mr.  Clay.  And  were  any  of  them  adjudicated  finally? 

Ms.  Porter.  Of  those  cases,  some  are  still  in  the  process.  There 
was  a  minority  of  them  that  were — well,  not  a  minority,  but  a  sta- 
tistically, I  guess,  relevant  sample  that  were  declined  where  it  was 
found  that  the  charges  were  not  sustained.  Those  findings  were 
generally  through  the  internal  affairs  process.  Some  are  in  court 
now,  they  have  gone  through  the  whole  EEO  process.  Others  have 
asked  for  hearings.  So  I  guess  the  answer  to  your  question  is  that 
they  are  in  different  stages  in  the  process.  None  that  has  actually 
gone — two  have  been  resolved  and  several  of  them  are  still  in  the 
process  right  now  in  a  hearing  or  going  to  court,  sir. 

Mr.  Clay.  When  an  employee  is  found  guilty  of  sexual  harass- 
ment, what  did  you  find  would  be  the  penalty  for  it,  if  any? 

Ms.  Porter.  In  the  back  of  our  blue  book  we  give  a  summary 
chart  that  shows  the  disciplinary  actions  that  were  taken  for  those 
15  selected  cases  that  related  to  sexual  harassment  allegations.  In 
only  one  case  can  we  recall  a  specific  charge  of  having  engaged  in 
sexual  harassment.  The  other  charges  levied  or  the  penalties  pro- 
vided, related  to  conduct  unbecoming  an  agent,  poor  judgment, 
those  types  of  things,  and  they  ranged  from  I  think — the  negotiated 
disciplinary  agreements  ranged  from  a  suspension  of  9  days  up  to 
participation  in  counseling  classes  and,  in  one  case,  there  was  a  de- 
motion. 

I  am  looking  at  the  chart. 

Is  that  correct? 

Ms.  Elmore.  That  is  correct. 

Mr.  Clay.  Would  you  say  that  DEA's  ineffective  complaint  review 
process  is  merely  a  matter  of  insufficient  resources  or  is  it  a  dis- 
regard for  the  subject  matter? 

Mr.  Stiener.  Well,  let  me  give  you  a  qualified  answer  on  that. 
The  unit  that  processes  the  EEO  complaints  is  relatively  small  in 
number,  I  believe  four  total.  So  you  could  argue  that  there  is  a  re- 
source difficulty  there  in  the  number  of  people  allotted  to  process- 
ing those  complaints.  The  question  about  whether  it  is  a  disregard 
for  the  subject  matter,  I  think  leaves  too  strong  a  connotation  that 
there  may  be  some  agency  policy  that  would  prohibit  that.  And  we 
didn't  follow  it  or,  I  am  sorry,  we  didn't  detect  that  at  all. 

I  think  possibly  what  we  are  dealing  with  here  in  the  DEA  situa- 
tion, and  I  think  across  the  board  in  all  organizations,  is  that  we 
are  in  a  transitional  phase  on  this  subject.  People  need  to  do  more 
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and,  in  many  cases,  are  trying  to  do  more.  It  is  a  matter  of  imple- 
mentation of  steps  that  will  improve  the  situation. 

Mr.  Clay.  Did  you  find  any  evidence  of  DEA  discouraging  em- 
ployees from  filing  complaints? 

Mr.  CjOMEZ.  Our  work  did  disclose  instances  where  counselors 
had  told  one  employee,  "I  have  never  had  a  problem  with  that  indi- 
vidual. I  don't  know  what  the  concern  is."  After  hearing  that  com- 
ment, two  employees  declined  to  participate  any  further  in  that 
process. 

In  another  situation,  a  counselor  told  to  an  employee  that  the  in- 
dividual she  was  complaining  about  had  already  been  punished 
enough.  Apparently,  he  had  undergone  a  sexual  harassment  inves- 
tigation before.  That  employee  did  not  pursue  the  complaint  either. 

Finally,  in  one  instance,  we  noted  where  a  manager  counseled  an 
individual  not  to  seek  participation  in  a  class  action  suit  involving 
women  agents,  because  it  could  affect  her  career. 

Mr.  Clay.  What  impact  does  the  lack  of  female  OPR  investiga- 
tors have  on  the  overall  sexual  harassment  problem  at  DEA? 

Ms.  Porter.  Mr.  Chairman,  we  note  in  the  report  that  in  our 
interviews  with  the  women  who  had  filed  complaints,  several  of 
them  expressed  concern  over  the  fact  that  they  were  required  to 
discuss  sensitive  and  personal  details  with  a  male  investigator.  We 
are  not  suggesting  that  female  investigators  are  necessarily  better 
at  doing  sexual  harassment  investigations.  Our  belief  is  that  who- 
ever does  them,  should  be  trained  in  what  the  relevant  evidence  is 
and  should  be  sensitized  to  what  the  emotional  and  psychological 
impact  of  these  cases  are. 

However,  we  feel  either  a  male  or  a  female  victim  should  have 
the  right  to  have  an  interview  done  by  a  member  of  the  same  sex, 
if  they  choose  that,  because  of  the  sensitivity  of  the  subject. 

Mr.  Clay.  Is  there  any  conflict  with  the  role  of  DEA's  Equal  Em- 
ployment Opportunity  Office  and  DEA's  OPR  office  as  it  relates  to 
sexual  harassment  investigations? 

Mr.  Lager.  Well,  there  may  be  some  conflict,  Mr.  Chairman. 
When  OPR  conducts  an  inquiry,  it  doesn't  permit  the  individuals 
to  have  their  own  representative  present  during  any  stage  of  the 
OPR  investigation.  And  the  OPR  investigation  is  not  geared  toward 
determining  whether  the  victim's  rights  were  violated.  Therefore,  if 
a  complaint  is  being  investigated  by  OPR  and  the  complainant  isn't 
advised  or  doesn't  understand  that  they  only  have  so  many  days 
to  go  under  the  EEO  process  and  if  they  fail  to  file  under  the  EEO 
process  in  a  timely  fashion,  they  may  be  precluded  from  a  right  to 
a  remedy.  So  there  is  some  conflict,  particularly  when  the  alleged 
victim  is  not  apprised  of  the  differences  in  the  two  procedures. 

Mr.  Clay.  Mr.  Stiener,  there  is  some  concern  about  retaliation 
against  those  who  file  these  complaints.  How  does  the  agency, 
DEA,  deal  with  the  complaint  of  retaliation? 

Ms.  Elmore.  We  are  really  not  able  to  answer  how  quickly  DEA 
would  react  to  issues  of  retaliation.  Once  an  individual  has  filed  a 
sexual  harassment  complaint  and  finds  that  he  or  she  has  been  re- 
taliated against,  if  they  want  to  go  back  through  the  EEO  process 
again,  they  are  starting  that  process  over  again  by  filing  an  allega- 
tion of  reprisal.  We  would  note  that  of  the  100  EEO  cases  that 
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were  filed  during  our  timefi'ame  of  January  1989,  through  May 
1992,  33  of  those  EEO  cases  cited  reprisal  as  the  basis. 

Mr.  Clay.  Thank  you. 

Mr.  Boehlert. 

Mr.  Boehlert.  Mr.  Stiener,  you  indicated  that  we  are  in  a  tran- 
sitional phase  as  we  deal  with  this  subject.  Do  you  believe  that  the 
officials  with  whom  you  talked  at  DEA  and  the  Bureau  are  serious 
about  this  matter,  that  they  view  it  as  a  priority  item,  or  is  it 
viewed,  do  you  think,  as  just  one  more  of  those  regulations  we  have 
to  deal  with  that  interferes  with  our  daily  mission?  Can  you  give 
me  an  assessment  of  your 

Mr.  Stiener.  I  think  I  would  like  to  hear  from  the  people  who 
actually  interviewed  the  leadership.  I  did  not  personally.  I  think  it 
would  be  appropriate  for  one  of  them  to  answer  the  question. 

Ms.  Porter.  We  spoke,  as  I  indicated,  with  both  management 
and  nonsupervisory  employees.  I  think  we  noted  in  the  report  with 
some  of  the  management  with  whom  we  met,  there  was  a  sincere 
effort  to  deal  with  the  problem.  However,  they  didn't  really  seem 
well-versed  on  the  liability  involved  and  on  what  to  do  when  some- 
one comes  to  them  with  this  problem.  Just  reporting  it  to  OPR 
doesn't  resolve  the  problem  if  you  have  a  hostile  work  environment. 
So  there  seemed  to  be  significant  confusion  over  what  their  respon- 
sibilities were  in  that  area,  both  legally  and  then  from  a  moral 
standpoint. 

There  did  seem,  however,  to  be  some  management  that  through 
their  actions,  and  I  think  some  of  the  witnesses  will  discuss  that 
today,  seemed  more  intent  on  keeping  quiet  the  party  involved. 

Mr.  Boehlert.  "Don't  rock  the  boat"  attitude? 

Ms.  Porter.  Right.  And  that  certainly  we  did  encounter  to  some 
extent  during  our  interviews,  also.  I  think  that  is  kind  of  the  range. 

Mr.  Boehlert.  It  seems  to  me  that  we  ought  to  have  a  uniform 
policy  with  respect  to  training  that  would  apply  in  like  manner  to 
all  agencies  across  the  spectrum.  That  apparently  does  not  exist; 
am  I  correct? 

Ms.  Porter.  You  know,  each  agency  has  the  same  Code  of  Fed- 
eral Regulations  that  they  are  operating  under.  How  they  imple- 
ment that  and  disseminate  that  information  to  their  employees 
varies.  We  did  find  that  both  DEA  and  ATF  had  disseminated  that 
information,  but  the  mere  presence  of  a  memo  telling  you  about  the 
process  doesn't  translate  into  how  to  use  that  process. 

Mr.  Boehlert.  Yes,  but  wouldn't  you  concede  that  a  memo  isn't 
worth  a  heck  of  a  lot?  I  mean,  if  you  are  going  to  have  training  in 
a  very  important  matter  like  this,  training  constitutes  something 
a  lot  more  than  a  memo,  from  my  point  of  view.  Don't  they  have 
training — aren't  there  training  sessions  required? 

Ms.  Porter.  Yes,  sir,  they  do  have  mandatory  training  sessions 
now.  At  DEA  they  have  them  in  their  basic  school  for  their  agents 
and  for  their  supervisory  personnel.  They  also  have  videotapes  that 
have  been  made  available.  Apparently  training  is  implemented  dif- 
ferently in  different  field  offices,  but  training  is  available.  I  guess 
the  question  is  whether  or  not  once  they  go  to  the  course,  how  it 
is  implemented  and  how — ^you  could  be  told  the  process  works,  but 
if  you  don't  have  confidence 
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Mr.  BOEHLERT.  Yes.  I  am  trjdng  to  figure  out,  it  is  available  but 
is  it  mandatory  and  is  there  anyone  checking  to  make  certain  that 
everyone  avails  themselves  of  what  is  available? 

For  example,  Mr.  Stiener,  in  your  testimony,  you  said  that  al- 
though training  on  the  agency's  sexual  harassment  complaints 
process  was  made  available  to  all  employees,  one-fourth  of  all 
interviewees  told  us  they  had  received  no  such  training.  That  is  25 
percent. 

Ms.  Porter.  DEA  advised  us 

Mr.  BOEHLERT.  That  is  certainly  disturbing;  isn't  it? 

Ms.  Porter.  Yes,  sir.  DEA  advised  us  that  they  made  training 
back  in  1990  mandatory  for  supervisors.  We  asked  them  to  give  us 
a  head  count  on  exactly  how  many  people  had  been  trained  and 
they  were  not  able  to  do  that  at  the  time  that  we  asked  for  it.  So 
I  guess,  sir,  we  would  have  to  direct  some  of  that  question  to  the 
agency  itself  since  they  are  responsible  for  that. 

Mr.  BOEHLERT.  In  Mr.  Stiener's  testimony,  you  talked  about  the 
employees  at  DEA  fearing  reprisal.  Did  I  hear  one  of  you  mention 
that  there  were  33  cases  where  reprisal  was  indicated  out  of  100 
complaints? 

Ms.  Elmore.  Those  are  allegations  in  the  EEO  process.  And  not 
only  just  for  sexual  harassment,  but  the  whole  issue  of  reprisal  for 
engaging  or  exercising  your  right  under  the  EEO  process,  reprisal 
for  filing  an  EEO  complaint. 

Mr.  BOEHLERT.  Boy,  that  is  a  very  high  percentage.  That  is 
frightening,  isn't  it,  one-third  of  all  cases? 

Ms.  Elmore.  One-third. 

Mr.  BOEHLERT.  I  mean,  you  can  understand  the  occasional  jerk 
that  doesn't  understand  the  real  world  that  we  live  in,  but  33  per- 
cent, one-third. 

Ms.  Elmore.  Thirty-three  of  a  hundred,  yes. 

Mr.  BOEHLERT.  Whoa,  that  is  frightening.  Further  on,  on  page  3 
of  your  statement,  Mr.  Stiener,  you  say  at  the  end  of  the  first  para- 
graph that  we  are  dealing  with  access  restriction.  You  said  you 
later  learned  that  the  DEA-provided  list  did  not  include  all  sexual 
harassment  cases.  How  many  were  missing?  I  mean,  did  they 

Mr.  Stiener.  There  were  two. 

Mr.  BOEHLERT.  Just  twO  OUt  of 

Mr.  Stiener.  There  were  two  that  we  know  of  that  we  detected 
in  our  ongoing  work. 

Mr.  BOEHLERT.  But  you  don't  have  the  first  clue  how  many  were 
missing.  You  are  saying  they  were  not  forthcoming? 

Mr.  Stiener.  Exactly. 

Mr.  BOEHLERT.  And  in  your  continuing  examination  you  found  at 
least  two  examples.  Were  those  egregious  cases  or  just  ordinary 
cases?  I  don't  know  how  you  characterize  anything  in  this  delicate, 
sensitive  arena  as  "ordinary,"  but  were  they  trying  to  sweep  under 
the  rug  the  more  serious  cases? 

Ms.  Porter.  I  think,  sir,  the  problem  comes  in  in  how  they  label 
the  cases.  What  we  did  not  get  is  access  to  a  list  of  all  misconduct 
cases,  which  is  what  we  wanted.  They  wouldn't  provide  that.  So  in- 
stead we  would  give  them  a  name  and  say  do  you  have  a  case  on 
this  person  off  the  EEO  list? 
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With  the  other  two  that  we  found  out  about,  one  we  found  out 
that  management  conducted  an  inquiry  and  resolved  it.  That  is 
why  it  never  showed  up  on  anything. 

The  other  one  was  as  a  misconduct  case,  not  as  harassment,  and 
involved  some  verbal  statements  and  threats  that  were  made  to  a 
woman  by  a  man.  So  our  concern  all  along  has  been  that  we  can't 
say  what  the  total  universe  of  cases  is  because  we  didn't  have  ac- 
cess to  that  data. 

Mr.  BOEHLERT.  What  happens  when  you  go,  you  are  experienced 
people,  and  you  go  and  you  ask  for  information  from  an  agency  and 
they  say  we  are  not  going  to  give  this  information  to  you?  Can  they 
just  stonewall  it  like  that? 

I  mean,  do  you  have  any  recourse  other  than  to  come  to  the 
chairman  and  plead,  make  your  plea  to  him?  And  I  know  he  would 
be  very  responsive,  as  I  would  wish  him  to  be. 

Mr.  Stiener.  Mr.  Lager  can  talk  to  the  issues  as  far  as  what  we 
have  legally.  What  happens  I  think  all  too  often,  sir,  just  in  my  ex- 
perience, is  that  we  are  in  a  situation  where  we  rescope  the  work. 
A  lot  of  it  depends  upon  the  wishes  of  the  committee  and  how  the 
committee  wants  to  pursue  that  difficulty. 

Mr.  BOEHLERT.  Is  this  a  dangerous  precedent,  though,  I  mean  for 
an  agency,  for  you  to  fairly  well  accept  at  face  value  an  agency  say- 
ing we  are  not  going  to  give  you  this  information,  it  is  too  sen- 
sitive? Baloney.  What  is  this  process  all  about?  That  is  the  infor- 
mation we  want,  that  is  sensitive.  How  are  we  going  to  determine 
our  response  if  we  can't  deal  with  the  sensitive  cases? 

Mr.  Stiener.  Well,  I  agree  with  you,  sir,  and  we  felt  strongly 
enough  about  it  that  we  felt  that  we  should  mention  it  in  our  work. 

Mr.  BOEHLERT.  The  chairman,  I  think  intends  to  fully  pursue 
this.  He  certainly  will  have  my  support  with  that. 

Thank  you,  Mr.  Chairman.  I  have  no  further  questions  at  this 
point. 

Mr.  Clay.  I  have  one  question  here. 

You  selected  15  cases  of  sexual  harassment  investigations  han- 
dled by  OPR  management  from  January  1989  through  May  1993. 
One  of  the  cases  involved  a  young  lady  who  was  taken  to  dinner 
in  a  Government  vehicle,  and  she  alleged  that  she  was  harassed  by 
a  supervisor  on  that  date.  In  addition  she  stated  that  even  though 
the  investigation  did  not  substantiate  the  allegation,  the  manager 
did  get  30  days  suspension  for  misusing  a  Government  vehicle. 
This  30-day  suspension  is  the  most  that  has  happened  to  any  of  the 
15  cases  that  you  have  investigated  during  that  period.  Is  this  the 
way  it  happens  over  at  DEA,  that  misusing  a  Government  vehicle 
is  much  more  serious  than  misusing  an  individual's  person?  Be- 
cause none  of  these  other  decisions  came  close  to  30-day  suspen- 
sion. Would  you  comment  on  that? 

Ms.  Porter.  Mr.  Chairman,  we  had  several  discussions  with 
the — with  DEA  over  the  penalties  and  disciplinary  actions  that 
they  had  taken.  One  of  the  arguments  that  they  made  is  that  when 
they  attempt  to  levy  a  discipline,  the  employee  involved  has  the 
right  to  appeal  through  MSPB.  And  I  guess  the  bottom  line  on  that 
is  it  is  easier  to  prove  misuse  of  a  G^ovemment  vehicle  than  it  is 
to  prove  sexual  harassment.  So  apparently  there  is  a  negotiation 
sometimes  with  what  the  agency  feels  their  evidence  can  support. 
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how  much  of  this  process  do  they  want  to  go  through,  that  is  why, 
you  know,  in  simple  terms,  it  is  easier  to  levy  that  discipline  than 
to  pursue  the  other  issues. 

We  notice  that  ATF  has  a  similar  situation  with  disciplinary  ac- 
tions. I  think  they  indicated  to  us  that  they  have  recently  fired  two 
employees,  but  if  you  will  note,  we  don't  really  see  any  focus  on  dis- 
ciplining managers  who  fail  to  take  action.  There  is  only  one  case 
at  DEA  of  that  in  the  OPR  records,  or  of  anyone  actually  being  ter- 
minated for  employment.  So  I  am  not  sure  the  message,  certainly 
to  the  employees,  £ind  the  victims,  did  not  feel  that  the  message  is 
getting  out  that  if  you  engage  in  this  behavior,  you  will  be  penal- 
ized. That  means  this  message  is  not  getting  through. 

Mr.  Clay.  Thank  you. 

You  want  to  comment? 

Mr.  Lager. 

Mr.  Lager.  I  apologize.  The  discipline  of  Federal  employees  is 
very  difficult  and  it  is  a  complicating  factor;  a  complicated  situa- 
tion. 

We  believe  that  somebody  who  is  engaged  in  sexual  harassment 
should  be  disciplined,  but  before  an  employee  gets  disciplined,  they 
are  entitled  to  some  due  process  rights  and  there  are  mitigating 
factors  under  the  MSPB  decisions.  So  it  is  a  complicated  thing  to 
discipline  a  Federal  employee.  However,  when  appropriate,  it 
should  be  done. 

Mr.  Clay.  Well,  I  am  not  opposed  to  the  rights  of  individuals  to 
protect  their  jobs,  but  I  think  once  they  have  been  guilty  of  a  seri- 
ous offense,  they  ought  to  be  punished  accordingly. 

Mr.  Lager.  Absolutely,  Mr.  Chairman. 

Mr.  Clay.  Mr.  Wynn. 

Mr.  Wynn.  Thank  you,  Mr.  Chairman.  I  apologize  for  coming  in 
late,  but  this  is  an  issue  in  which  I  have  a  great  interest. 

I  would  just  like  to  get  a  sense  of,  and  I  was  just  kind  of  looking 
at  some  of  the  sanctions,  whether  or  not  you  felt  these  sanctions 
were  adequate  under  the  circumstances.  Because  it  is  my  sense 
that  the  sanctions  seem  rather  lenient,  quite  frankly. 

Ms.  Porter.  Well,  I  guess  our  general  impression  was  there  was 
very  few  findings  of  actually  having  engaged  in  sexual  harassment. 
If  you  look  at  what  the  finding  was,  it  was  poor  judgment,  in  other 
words,  the  elements  leading  up  to,  and  we  found  this  also  at  ATF. 
So  we  find  it  somewhat  difficult  to  believe  that  of  all  the  numbers 
of  employees  involved  and  of  the  cases  that  come  forward,  that  you 
would  have  this  small  a  percentage  where  there  is  actually  a  find- 
ing of  sexual  harassment. 

Mr.  Wynn.  So  you  believe  the  problem  is  earlier  on  in  the  proc- 
ess in  terms  of  either  the  investigatory  phase  or  the  adjudicatory 
phase;  is  that  your  primary  conclusion? 

Ms.  Porter.  Yes,  sir,  I  think  we  are  concerned  with  the  inves- 
tigatory phase,  as  far  as  finding  the  relevant  evidence. 

Mr.  Wynn.  What  do  you  attribute  that  failing  to?  Is  that  a  lack 
of  personnel,  lack  of  thoroughness,  lack  of  training,  or  lack  of  com- 
mitment? 

Ms.  Porter.  I  think  many  of  those  elements  enter  into  it.  One 
of  our  primary  issues  is  that  the  rights  and  the  evidence  that 
would  be  admissible  in  a  court  of  law  that  one  might  consider  when 
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one  is  doing  a  misconduct  investigation,  are  not  necessarily  the 
same  elements  that  one  would  consider  when  doing  a  discrimina- 
tion case.  So  to  take  an  internal  affairs  or  OPR  investigator  and 
put  them  in  now,  and  say,  go  do  an  investigation  and  go  find  out 
if  sexual  harassment  occurred,  they  may  not  be  trained  to  look  for 
and  to  find  corroboration  and  other  issues  that  you  should  consider 
in  those  types  of  cases. 

And  I  think  that  goes  to  the  conflict  that  Mr.  Lager  mentioned 
when  you  have  the  different  parties  doing  the  investigations.  So 
you  need  to  have  investigators  that  are  trained  specifically  to  do 
this  type  of  investigation  and  I  think  that  is  one  of  our  findings  at 
both  agencies.  I  don't  know  of  any  others. 

Mr.  GrOMEZ.  Yes,  one  of  the  things  we  noticed  is  that  when  they 
were  doing  the  OPR  investigations,  if  a  witness  or  a  complainant 
identified  another  individual  who  had  contemporaneously  heard 
about  the  situation  that  she  confronted,  and  if  she  confided  in  them 
contemporaneously  after  the  incident,  there  was  a  hesitancy  on  the 
part  of  the  OPR  investigator  to  seek  out  those  corroborating  wit- 
nesses. 

Mr.  Wynn.  And  you  believe  that  is  also  because  of  the  training 
job  that  problem  that  she  just  mentioned? 

Mr.  Gomez.  Yes,  sir. 

Mr.  Wynn.  OK.  What  are  your  recommendations  regarding  the 
training?  The  centralized  training  or  the  training  for  exclusively 
this  type  of  investigation,  would  that — would  you  concur  with  her 
conclusion  that  that  is  the  way  to  go? 

Mr.  Gomez.  Yes,  sir. 

Mr.  Wynn.  All  right.  Thank  you. 

Mr.  Clay.  Mrs.  Morella. 

Mrs.  Morella.  Thank  you. 

Mr.  Chairman,  I  am  pleased  that  you  are  having  this  hearing  at 
this  time.  I  am  not  on  the  subcommittee,  but  this  is  a  subject  that 
interests  me.  This  is  International  Woman's  Day.  That  is  what  this 
mimosa  plant  is,  from  something  that  women  in  Italy  are  being 
given  on  International  Woman's  Day,  which  started  in  1910,  and 
we  in  the  United  States  are  finally  celebrating;  the  United  Nation 
started  celebrating  in  1977.  So  as  we  talk  about  sexual  harassment 
in  the  DEA,  it  is  appropriate  that  we  look  here  in  the  United 
States  in  our  own  Government  in  terms  of  the  kind  of  model  that 
we  want  to  establish  for  the  rest  of  the  world  for  human  rights  and 
civil  rights  and  all  of  the  kinds  of  opportunities  that  women  should 
have  wherever  they  are,  particularly  in  government. 

I  am  concerned,  we  do  have  the  law,  supposedly  the  mechanism 
for  counseling,  advising  and  guidance,  and  wherever  necessary, 
court  action.  And  yet,  we  don't  seem  to  have  the  regulations  requir- 
ing that  equal  employment  opportunity  counselors  have  adequate 
training. 

You  would  agree  with  that,  I  would  suspect,  from  your  report.  To 
ask  Federal  employees  to  volunteer  to  be  EEO  counselors  in  addi- 
tion to  their  duties  and  expect  them  to  adequately  counsel  com- 
plainants after  3  days  of  in-agency  training,  doesn't  make  any 
sense  at  all.  I  also  want  to  comment  on  the  fact  that  it  seems  as 
though,  first  of  all,  you  were  restricted  from  data;  the  chairman,  I 
heard,  said  that  if  that  ever  happens  again,  you  will  let  us  know. 
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I  also  remember  a  hearing  on  sexual  harassment  that  I  had  be- 
fore another  committee  a  couple  of  years  ago  that  somebody  from 
NIH  talked  about  the  fact  that  what  was  now  considered  sexual 
harassment  was  not  in  the  past.  And  it  brought  out  the  fact  that 
there  is  a  tremendous  need,  it  seems  to  me,  for  this  kind  of  train- 
ing of  managers.  And  I  just  wondered,  in  your  investigation,  did 
you  determine  that  there  is  not  training  given  to  managers  by 
DEA?  Or  should  it  come  from  0PM? 

Can  you  comment  on  the  sensitivity  training  or  whatever? 

Ms.  Porter.  They  do  provide  training  on  sexual  harassment  in 
the  EEO  process  to  managers.  I  think  our  concerns  when  we  went 
into  interviews,  we  asked  people  to  articulate  what  sexual  harass- 
ment is,  first  of  all.  To  discuss  the  issue,  you  have  to  understand 
what  it  is,  and  we  acknowledged  that  this  continues  to  evolve,  wit- 
ness the  recent  Supreme  Court  decision.  But  there  seemed  to  be 
some  basic  misunderstandings  over  discrimination,  harassment, 
how  the  hostile  work  environment  is  created,  and  some  of  that  mis- 
understanding was  certainly  at  the  managerial  level.  You  have  to 
understand  what  it  is  before  you  can  recognize  it  and  deal  with  it. 

Mrs.  MORELLA.  Right.  But  you  would  not  advise  further  changes. 
Would  you  advise  more  intensive  training? 

Ms.  Porter.  I  think  we  would  have  to — ^to  answer  that,  we  would 
have  to  go  in  and  review  the  specific  training  block  that  they  pro- 
vided and  to  see  if  we  could  draw  a  correlation  between  that  and 
its  effectiveness  and  we  haven't  done  that. 

Mrs.  MoRELLA.  OK.  Also,  you  mentioned  in  terms  of  the  meth- 
odology of  the  interviews  that  took  place.  Did  you  see  any  sexual 
harassment  among  the  female  SES  members?  I  am  just  wondering 
if  as  you  get  to  the  top  there  is  less  of  it. 

Ms.  Porter.  In  the  agent  population,  there  are  no  SES  females 
at  DEA. 

Mrs.  MoRELLA.  Ah-ha.  Maybe  that  says  something,  Mr.  Chair- 
man. 

Ms.  Porter.  I  think  the  senior  level  women  that  we  met  with 
were  at  the  14  level,  for  purposes  of  our  review.  And  yes,  it  was 
represented  in  the  form  of  sexual  discrimination.  The  allegations 
were  made  and  I  think  one  of  the  witnesses  here  will  speak  to  this 
issue,  that  there  is  a  denial  of  equal  access  of  opportunity  there. 
So  to  answer  your  question,  we  didn't  have  the  opportunity  to 
interview  SES  level  on  this  particular  review. 

Mrs.  MORELLA.  First  of  all,  this  says  something  about  lack  of  op- 
portunity for  women  in  DEA  and  that  is  an  issue  that  we  really 
should  be  pursuing.  But  also  even  as  you  go  up  to  the  grade  14 
level,  did  you  find  that  the  higher  you  went,  the  less  harassment 
or  was  there  no  connection  at  all? 

Ms.  Porter.  I  am  not  sure  that  we  specifically  addressed  it  from 
that  standpoint,  but  we  were  trying  to  get  a  random  of  lower  level 
and  senior  level.  Several  of  the  women  commented  to  us  that  it  had 
been  harder  in  the  initial  part  of  their  career  when  they  were  out 
on  the  street  and  in  that  environment  and  that  they  had  seen  some 
positive  changes  in  the  last  few  years.  But  I  think  as  the  witnesses 
will  attest,  those  who  are  senior  agents,  there  are  still  problems 
when  one  reaches  that  14,  15  level,  13  level,  also. 
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Mrs.  MORELLA.  The  report  is  a  good  stepping  stone.  I  want  to 
thank  you  for  it  and  I  want  to  comment  that  I  want  to  thank  the 
witnesses  that  will  be  appearing  before  us,  too,  for  their  courageous 
stands.  And  I  want  to  tell  the  chairman,  I  commend  him  for  asking 
for  this  report  and  the  fact  that  we  will  have  one  that  will  be  forth- 
coming from  the  National  Institutes  of  Health,  also. 

Thank  you,  Mr.  Chairman. 

Mr.  Clay.  Thank  you. 

Ms.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

I  have  an  opening  statement  that  I  ask  be  incorporated  into  the 
record. 

Mr.  Clay.  Without  objection,  so  ordered. 

[The  prepared  statement  of  Hon.  Eleanor  Holmes  Norton  fol- 
lows:] 

Prepared  Statement  of  Hon.  Eleanor  Homes  Norton,  a  Representative  in 
Congress  From  the  District  of  Columbia 

I  want  to  thank  Chairman  Clay  for  his  continuing  vigilance  and  determination  to 
eliminate  harassment  from  the  federal  work  place.  Sexual  harassment  has  become 
a  justifiably  high  profile  violation  of  the  equal  emplojmient  opportunity  laws,  espe- 
cially as  we  move  closer  to  a  major  reform  of  Title  VII  to  require  third  party  objec- 
tive case-processing.  Our  focus  on  this  form  of  discrimination  comes  in  no  small  part 
because  historically,  sexual  harassment  has  received  less  than  its  fair  share  of  at- 
tention. 

Today's  hearing  on  sexual  harassment  within  federal  law  enforcement  agencies  is 
of  special  importance.  If  the  government  should  set  the  example  in  equal  employ- 
ment opportunity  vigilance,  law  enforcement  agencies  should  be  at  the  head  of  the 
government's  line  on  this  issue.  Whenever  law  enforcement  agencies  or  personnel 
break  the  law,  the  enforcers  of  law  should  get  the  reprimanding  attention  they  de- 
serve. 

Last  year  as  a  member  of  the  Joint  Committee  on  the  Reorganization  of  Congress, 
I  worked  hard  to  assure  that  Congress  and  Congressional  agencies  would  be  brought 
under  the  same  laws  and  rules  as  the  private  sector.  Acceptance  of  the  laws  Con- 
gress enacts  will  siu-ely  increase  man3rfold  when  citizens  know  that  the  laws  apply 
to  Congress  as  well.  In  the  same  way,  federal  employees,  including  those  who  work 
for  federal  law  enforcement  agencies,  must  not  lose  their  right  to  equal  treatment 
simply  because  they  work  for  the  government  that  has  enacted  these  laws  and 
sternly  insisted  that  other  Americans  abide  by  them. 

When  I  chaired  the  EEOC,  we  issued  the  existing  Gmdelines  on  Sexual  Harass- 
ment. We  did  so  because  we  found  that  employers  and  employees  alike  need  far 
more  guidance  on  recognizing  and  eradicting  this  form  of  discrimination  than  most 
other  forms.  Sexual  harassment  is  difficult  to  prove  and  to  deter.  Federal  law  en- 
forcement agencies  who  are  expert  at  the  business  of  law  enforcement,  have  often 
lagged  rather  than  excelled  in  abiding  by  the  Sexual  Harassment  Guidelines.  It  is 
time  that  these  agencies  got  the  message  that  in  the  employment  relationship,  sex- 
ual fiin  and  games  have  no  place,  especially  when  one  party  does  not  want  to  play 
the  game  at  all. 

I  welcome  today's  witnesses  and  look  forward  to  their  testimony. 

Ms.  Norton.  I  do  want  to  thank  the  chairman  for  calling  these 
hearings,  asking  for  this  report,  and  focusing  on  this  form  of  dis- 
crimination. It  is  important  to  remember  that  this  is  a  form  of  dis- 
crimination. And  if  there  have  been  hearings  of  late  on  this  form 
of  discrimination,  it  cannot  begin  to  make  up  for  the  years  in  which 
there  was  no  focus  on  sexual  harassment  as  a  form  of  discrimina- 
tion, and  it  would  appear  that  many  agencies  and  personnel  still 
don't  get  it. 

When  I  was  at  the  EEOC,  we  issued  the  guidelines  on  discrimi- 
nation because  of  sex.  There  was  a  great  deal  of  activity  at  the 
time  in  the  private  sector,  and  I  am  sure  some  in  the  Government, 
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to  try  to  conform  with  those  guidelines.  Now,  law  enforcement 
agencies  are  male-dominated  workplaces.  Nevertheless,  they  do  en- 
force the  law.  So  it  obviously  will  come  as  some  surprise  and  per- 
haps is  deserving  of  special  reprimand,  when  those  who  enforce  the 
law  do  not  abide  by  the  law,  and  especially  a  law  such  as  this. 

I  wonder  if  you  think  on  the  basis  of  your  experience  that  sexual 
harassment  is  worse  in  Federal  law  enforcement  agencies  than  in 
other  Federal  agencies?  And  this  is  a  male-dominated  work  force, 
they  haven't  been  used  to  women.  There  is  a  kind  of  macho  esprit 
that  develops  in  part  to  perhaps  protect  yourselves  against  the  out- 
side world  and  the  criminals  in  it.  Are  these  agencies  in  need  of 
special  attention  because  they  are  slower  to  understand  sexual  har- 
assment, what  it  means  and  what  the  guidelines  require? 

Ms.  Elmore.  I  don't  think  that  the  issue  of  sexual  harassment 
is  any  worse  in  law  enforcement  agencies  than  it  is  in  any  other 
agencies,  which  is  evidenced  by  our  work  that  we  have  done.  VA, 
GAO  issued  a  report  June  1993,  and  the  problems  and  issues  that 
we  are  presenting  here  are  problems  and  issues  that  were  identi- 
fied in  our  work  at  the  VA  medical  centers.  So  I  think  it  probably 
could  be  considered  very  universal,  that  law  enforcement  agencies 
are  no  different  than  any  other  agency. 

Ms.  Norton.  So  you  don't  see  a  particular  correlation  between 
a  shallow  number  of  women  in  a  male-dominated  agency,  and  the 
incidence  of  sexual  harassment? 

Mr.  Gomez.  Ms.  Norton,  I  think  what  we  have  done  is  look  at 
two  law  enforcement  agencies,  it  would  be  hard  to  draw  a  pattern 
there  based  on  two  reviews.  It  is  interesting  to  note  that  in  our  re- 
port we  note,  Ms.  Reno,  on  June  29,  sent  out  a  memorandum  to 
DOT  employees,  where  she  notes  that  discrimination  or  harass- 
ment of  any  kind  will  simply  not  be  tolerated  in  a  department 
charged  with  enforcing  the  laws  and  protecting  the  rights  of  all 
Americans.  That  sort  of  speaks  to  the  issue. 

But  again,  to  comment  that  it  is  specifically  more  egregious,  if 
you  will,  at  law  enforcement,  it  is  tough  to  say  at  this  point. 

Ms.  Norton.  I  certainly  would  hope  not,  in  any  case. 

Mr.  Stiener.  Ma'am,  I  would  add  to  that.  I  am  a  career  Federal 
investigator.  I  have  spent,  I  guess,  28  years  in  that  business  on  the 
executive  side  and  now  with  GAO.  And  we  haven't,  other  than  the 
two  agencies,  we  haven't  looked  at  it,  and  our  findings  are  that  it 
is  universal. 

I  can  assure  you  that  there  were  a  number  of  investigators  that 
are  my  friends  and  I  have  worked  with  that  are  sensitive  to  these 
issues.  I  would  be  surprised  if  there  would  be  any  difference.  I 
would  hope  also  that  there  isn't. 

Ms.  Norton.  To  what  extent  did  you  note  that  any  of  the  Fed- 
eral law  enforcement  agencies  you  have  looked  at  incorporated  cur- 
rent methods  of  numerical  goal  setting  and  statistical  measure- 
ment to  assess  their  progress  in  creating  equal  opportunity  for 
women  and  bringing  them  into  the  agencies? 

Ms.  Porter.  Do  you  mean  as  far  as  afTirmative  action? 

Ms.  Norton.  I  do  exactly  mean  that. 

Ms.  Porter.  OK.  The  focus 

Ms.  Norton.  How  strong  are  their  affirmative  action  programs 
for  improving  the  representation  of  women  in  the  agency? 
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Ms.  Porter.  Both  agencies  have  developed  plans  in  that  area. 
DEA  has  an  assessment  program  implemented  after  a  recent — it  is 
a  court-approved  system.  But  the  focus  of  our  inquiry  here  was  spe- 
cifically on  the  handling  of  sexual  harassment.  During  the  course 
of  those  reviews,  though,  we  were  also  tasked  with  identifying 
other  impediments  that  employees  saw,  and  it  is  in  that  context 
that  the  allegations  or  complaints  were  made  about  equal  oppor- 
tunity for  managerial  positions  and  equal  overseas  assignments  for 
women.  So  we  didn't  get  specific  data  on  that  or  the  analysis  of  af- 
firmative action  employment  programs.  It  was  outside  the  focus. 
We  could  certainly  follow  up  on  that. 

Ms.  Norton.  Well,  there  is  a  connection.  I  mean,  the  fact  is 
while  sexual  harassment  may  be  the  widest  spread  form  of  dis- 
crimination in  the  workplace,  that  studies  generally  show  that  sex- 
ual harassment  is  worse  in  male-dominated  workplaces  so  that 
women  in  the  construction  trades,  for  example,  have  it  a  lot  harder 
than  women  in,  you  know,  places  that  are  more  integrated. 

The  structural  connection  between  integrating  these  workplaces, 
so  that  women  who  are  there  are  not  isolated  people,  seems  to  me 
to  be  an  important  part  of  rooting  out  sexual  harassment.  These 
men  too  often  simply  have  not  been  in  workplaces  where  there 
have  been  women  at  all  and  so  they  treat  women  the  way  they 
treat  their  sisters  and  their  mothers  and  their  aunts  and,  God  help 
us,  their  girlfriends  and  whoever  else  they  find  at  home. 

As  more  women  come  there  and  form  a  critical  mass,  it  seems 
that  at  least  in  the  private  sector  we  have  seen  that  men  have  be- 
come more  sensitive.  So  I  don't  think  that  we  are  going  to  elimi- 
nate sexual  harassment  in  the  DEA  or  the  FBI  or  the  District  of 
Columbia  Police  Department  or  anywhere  else  so  long  as  we  do  not 
take  more  aggressive  measures  to  eradicate  the  discrimination  that 
has  kept  women  out  of  these  law  enforcement  agencies. 

Let  me  ask  you  one  other  question.  In  recommending  reform  for 
the  complaint  process  in  Federal  law  enforcement  agencies,  you 
speak  to  internal  procedures.  Would  you  endorse  the  notion  that  is 
captured  in  H.R.  2721,  which  will  totally  remove  the  EEO  inves- 
tigation to  an  objective  third  party  like  the  EEOC,  the  way  every 
other  American  except  one  who  happens  to  work  for  the  Federal 
Government  is  entitled?  Rather  than  fiddling  with  internal  proce- 
dures the  Federal  Government  has  been  fiddling  with  for  more 
than  25  years — and  here  you  come,  when  we  are  talking  now  about 
a  statute  in  middle  age,  and  find  that  the  complaint  process  is  part 
of  the  problem — would  you  be  satisfied  that  internal  procedures 
alone  should  apply  here,  whereas  for  law  enforcement  agencies  and 
for  Americans  who  work  for  the  private  sector  outside  the  Federal 
Government,  third-party  processing  has  been  mandated? 

Mr.  Stiener.  Ma'am,  our  work  didn't  concentrate  specifically  on 
that  issue.  There  is  some  ongoing  work  within  GAO  in  this — deal- 
ing with  the  issue  of  harassment.  And  I  am  not  so  sure 

Ms.  Norton.  I  am  speaking  to  something  you  specifically  rec- 
ommend. You  recommend  changing  the  internal  procedures  within 
the  Agency. 

Mr.  Stiener.  Yes. 

Ms.  Norton.  I  am  asking  you  based  on  what  you  have  seen,  if 
you  believe  that  simply  changing  the  internal  procedures  for  han- 
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dling  case  processing  within  the  Agency  will  be  sufficient  to  elimi- 
nate the  problems  you  have  discovered,  or  do  you  believe  that  it 
would  be  fairer  if  these  employees  had  access  to  a  third-party,  ob- 
jective factfinder  and  agency  the  way  other  employees  in  the  Unit- 
ed States  have  similar  access? 

Mr.  Stiener.  Well,  I  think  that  the  system  could  be  set  up  in  a — 
with  the  internal  procedures  and  processes  so  that  the  individuals 
could  receive  fair  treatment.  I  think  also,  of  course,  it  could  be  set 
up  with  an  independent  entity  that  would  give  that  objectivity  to 
it.  What  our  work  would  contribute  to  this  ongoing  discussion  is 
that  we  did  see  that  when  the  outside  investigative  entity  was 
used,  I  don't  believe  we  received  any  complaints  at  all  on  the  proc- 
essing of  their  work. 

Ms.  Porter.  DEA — if  it  goes  through  the  EEO  process,  the  EEO 
Office,  they  contract  with  a  private  firm  to  do  the  EEO  investiga- 
tions. So  if  it  goes  that  route,  it  is  done  by  an  outside  private  firm. 
If  it  goes  through  the  OPR  route,  that  is  when  the  internal — and 
I  think  in  our  report  we  are  saying  there  is  a  problem  with  ap- 
proaching it  from  an  internal  affairs  process. 

Ms.  Norton.  DEA  has  control  over  whether  they  contract  it  out 
or  not,  and  I  am  sure  you  know  that.  When  you  are  contracting  it 
out,  you  are  responsible  for  it,  you  can  change  it,  you  can  fiddle 
with  it,  and,  of  course,  they  do.  So  the  contracting  out  process  is 
certainly  not  the  functional  equivalent  of  an  objective  third  party, 
such  as  everybody  else  has  when  they  have  a  sexual  harassment 
complaint.  I  think  your  report  would  have  been  more  useful  if  you 
had  looked  at  the  similarities  or  differences  between  these  employ- 
ees and  employees  in  the  world  at  large. 

I  have  just  finished  sitting  on  the  Joint  Committee  on  Congres- 
sional Reorganization,  and  we  believe  Members  of  Congress  and 
congressional  staff  and  congressional  committees  ought  to  all  be 
brought  under  the  same  system  that  we — that  we  say  everybody 
else  is  under.  I  don't  know  if  DEA  should  be  excluded  from  that 
or  the  agency — from  that  recommendation,  or  why  you  are  so  timid 
in  recommending  for  these  employees  what  the  Congress  of  the 
United  States  and  now  even  the  joint  committee  has  recommended 
for  everybody  else  in  the  world  who  comes  under  the  jurisdiction 
of  title  VII. 

Mr.  Stiener.  I  don't  think  it  is  a  fair  assessment  to  say  that  we 
have  been  timid.  I  think  our  report  shows  that  we  haven't  been 
timid,  and  in  our  remarks,  we  haven't.  Simply,  ma'am,  we  just 
have  not  concentrated  on  that  area  sufficiently  to  be  able  to  make 
a  decision  in  that  area.  What  you  are  saying  is  very  logical  and  I 
can  understand  that. 

Ms.  Norton.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  could  I  just  say  that  Mrs.  Morella  mentioned 
International  Women's  Day,  and  shortly  I  will  have  to  excuse  my- 
self because  we  are  going  to  stand  in  solidarity  with  South-African 
women  who  have  just  written  a  charter  on  women's  rights.  It  looks 
like  someone  might  need  to  write  a  charter  for  the  DEA  and  a  few 
other  agencies  I  can  name. 

Mr.  Clay.  Thank  you,  and  thank  you  for  your  testimony. 
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Our  next  panel  will  include  Katherine  Churchill,  Gayle  Wyche, 
Ann  Garcia,  Shirley  Garcia,  and  Susan  Doucette. 

Mrs.  MORELLA.  Mr,  Chairman. 

Mr.  Clay.  Yes. 

Mrs.  MORELLA.  I  just  wanted  to  ask,  will  we  in  the  future  be  able 
to  hear  from  these  agencies,  I  mean,  like  DEA  and  then  later  on 
NIH? 

Mr.  Clay.  Yes.  You  may  hear  from  DEA  sooner  than  they  expect, 

Mrs.  MORELLA.  Thank  you. 

Mr.  Clay.  Welcome  to  the  committee,  and  each  of  your  state- 
ments will  be  entered  into  the  record  at  this  point.  You  may  pro- 
ceed as  you  see  fit. 

Ms.  Churchill,  would  you  like  to  be  first? 

STATEMENT  OF  KATHERINE  CHURCHILL,  SENIOR  FORENSIC 
CHEMIST,  DRUG  ENFORCEMENT  ADMINISTRATION;  GAYLE 
GRICIUS  WYCHE,  SPECIAL  AGENT,  DRUG  ENFORCEMENT  AD- 
MINISTRATION; ANN  GARCIA,  SPECIAL  AGENT,  DRUG  EN- 
FORCEMENT ADMINISTRATION;  SHIRLEY  GARCIA,  INVES- 
TIGATIVE ASSISTANT,  BUREAU  OF  ALCOHOL,  TOBACCO  AND 
FIREARMS;  AND  SUZANE  J.  DOUCETTE,  FORMER  SPECIAL 
AGENT,  FEDERAL  BUREAU  OF  INVESTIGATION 

Ms.  Churchill.  Thank  you,  sir. 

My  name  is  Katherine  T.  Churchill. 

Mrs.  MORELLA.  Use  the  microphone. 

Ms.  Churchill.  My  name  is  Katherine  T.  Churchill.  I  am  a  sen- 
ior forensic  chemist  with  the  Drug  Enforcement  Administration  at 
their  Southeast  Laboratory  in  Miami,  FL.  I  am  a  civilian  employee 
of  a  law  enforcement  agency. 

However,  the  problem  that  I  am  addressing  today  is  gender  har- 
assment and  hostile  environment.  I  believe  that  gender  harassment 
and  hostile  environment  is  a  problem  for  all  female  employees, 
which  is  also  affecting  all  the  male  employees  in  their  work  envi- 
ronment. We  are  all  subject  to  the  same  type  of  problems. 

Gender  harassment  that  we  have  experienced  represents  one  end 
of  the  spectrum  on  sexual  harassment.  However,  after  years  of  ex- 
periencing gender  harassment,  a  hostile  environment  is  generated 
and  it  definitely  takes  its  toll.  My  experience  with  the  EEO  process 
basically  was  with  a  witness,  as  a  witness  for  an  individual  com- 
plaint, and  also  as  a  member  of  a  group  complaint  and  a  group  rep- 
resentative of  a  group  complaint  filed  by  17  members  of  the  DEA 
Southeast  Lab,  against  the  management  of  the  DEA  Southeast 
Lab. 

We  are  a  small  laboratory.  This  17-member  group  complaint  rep- 
resented 70  percent  of  the  staff  alleging  a  pattern  of  gender  harass- 
ment which  generated  a  hostile  environment. 

My  dissatisfaction  with  the  EEO  process  basically  was  based  on 
this  contact  with  EEO  in  filing  the  gender  harassment,  hostile  en- 
vironment complaint.  It  is  my  understanding  that  a  similar  con- 
gressional committee  in  1979  on  sexual  harassment  led  to  the  es- 
tablishment of  sexual  harassment  policies  within  DEA  and  other 
Federal  agencies  and  this  policy  was  developed  by  the  Office  of  Per- 
sonnel Management. 
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I  believe  that  it  is  incumbent  on  the  Drug  Enforcement  Adminis- 
tration to  see  that  this  policy  is  enforced.  Basically,  in  order  to 
change  existing  attitudes  and — but  primarily  the  Drug  Enforce- 
ment Administration  needs  to  establish  some  credibility.  We  say 
that  we  are  a  premier  agency  in  the  enforcement  of  drug  laws.  As 
being  members  of  the  Justice  Department,  I  feel  like  the  Drug  En- 
forcement Administration  has  the  primary  responsibility  to  all  citi- 
zens at  large  in  enforcement  of  justice,  but  primarily  to  its  own  em- 
ployees. It  is  with  that  belief  today  that  I  hope  that  no  such  com- 
mittee meetings  will  be  necessary  in  the  future  in  regard  to  sexual 
harassment  within  the  Drug  Enforcement  Administration. 

It  is  my  understanding  that  gender  harassment  is  basically  sex- 
ual harassment.  Judge  Ruth  Ginsburg  I  believe  expressed  it  very 
well  when  she  said  that  sexual  harassment  was  "conduct  that,  on 
the  basis  of  sex,  makes  it  more  difficult  for  one  employee  than  an- 
other to  do  a  job." 

It  is  my  understanding  and  the  understanding  of  my  fellow  em- 
ployees that  this  harassment,  sexual  harassing,  doesn't  need  to  be 
physical  in  nature,  or  sexual,  but  based  on  our  gender  or  our  sex, 
and  that  is  why  it  is  called  gender  harassment.  Gender  harassment 
has  become  so  pervasive  in  the  workplace  that  it  has  generated  an 
environment  that  has  made  the  women  feel  unwelcome,  unequal, 
and  belittled.  Consequently,  it  has  not  only  affected  the  female 
members  of  the  staff,  but  also  the  male  members  of  the  staff. 

One  of  my  coworkers  I  thought  expressed  it  well,  in  that  she  said 
sexual  harassment,  the  damage — she  equated  it  to  an  earthquake. 
She  said  there  may  be  primary  damage  to  one  individual,  but  we 
all  feel  the  shakes.  That  is  what  I  believe  constitutes  hostile  envi- 
ronment. 

That  is  basically  my  statement.  If  you  would  like  me  to  expound 
on  the  specific  incidents  and  the  problems  I  had  associated  with 
the  EEO  and  what  I  think  can  be  done  to  improve  the  process,  I 
will  be  glad  to  do  that. 

Mr.  Clay.  Thank  you. 

[The  prepared  statement  of  Ms.  Churchill  follows:] 

Prepared  Statement  of  Katherine  Churchill,  Senior  Forensic  Chemist,  Drug 

Enforcement  Administration 

My  name  is  Katherine  T.  Churchill,  Senior  Forensic  Chemist,  GS-13,  with  the 
Drug  Enforcement  Administration  Southeast  Laboratory  in  Miami,  Florida. 

I  am  here  today  to  address  the  issue  of  gender  harassment  and  hostile  environ- 
ment. My  experience  with  EEO  has  been  as  a  member/representative  in  a  group 
complaint  filed  by  17  women  and  men  of  the  DEA  Southeast  Laboratory  and  as  a 
witness  in  another  complaint. 

My  dissatisfaction  with  the  EEO  process  in  DEA  arose  as  a  result  of  the  afore- 
mentioned group  complaint.  The  group  of  17  women  and  men  alleged  a  pattern  of 
gender  harassment  by  management  that  was  disruptive  to  our  ability  to  function 
in  the  work  environment. 

DEFINING  GENDER  HARASSMENT  AND  HOSTILE  ENVIRONMENT 

Our  understanding  of  sexual  harassment  is  what  was  so  well  expressed  by  Justice 
Ruth  Ginsburg:  "conduct  that,  on  the  basis  of  sex,  makes  it  more  difficult  for  one 
employee  than  another  to  do  a  job."  It  is  also  our  understanding  that  the  harass- 
ment does  not  have  to  be  "sexual"  or  "physical"  but  a  result  of  our  gender  or  sex- 
gender  harassment.  This  gender  harassment  has  been  so  pervasive  in  our  laboratory 
as  to  make  the  women  feel  unwelcome,  belittled,  unequal,  and  harassment  has  be- 
come a  part  of  the  job-hostile  environment. 
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GROUP  COMPLAINT 

Our  outrage  was  generated  by  a  specific  incident  in  December  of  1992  which  was 
to  become  the  sole  focus  of  the  DEA/EEO  Office.  That  office  totally  disregarded  our 
claim  of  an  ongoing  pattern  of  gender  harassment  and  hostile  environment. 

We  expressed  our  dissatisfaction  with  an  action  taken  by  our  Laboratory  Director 
to  our  first  line  supervisors,  and  then  to  the  Laboratory  Director.  When  no  action 
was  forthcoming  we  approached  an  EEO  counselor  both  orally  and  in  writing.  Our 
counselor  explained  the  process  and  immediately  began  informal  counseling  with 
our  Laboratory  Director.  After  21  days,  our  counselor  advised  us  that  we  could  file 
formally  as  negotiations  were  at  a  standstill.  Our  counselor  assured  us  after  contact- 
ing the  complaint  desk  in  EEO  that  since  we  had  already  made  a  statement  of  our 
complaint,  including  subsequent  actions  taken,  and  objectives,  no  further  action  was 
necessary  and  that  an  investigation  would  proceed  immediately  by  DEA/EEO. 

After  sending  copies  of  our  complaint  with  a  request  for  formalization  to  the  Di- 
rector of  the  DOJ/EEO  office,  as  instructed  buy  our  counselor  in  writing,  we  received 
a  letter  of  receipt  and  then  assumed  that  our  complaint  was  in  the  formal  stage  of 
the  EEO  process,  that  the  allegations  would  be  investigated,  that  all  17  complain- 
ants would  be  interviewed,  and  DEA  would  then  inform  us  of  the  merits  of  our  com- 
plaint and  what  mediation  could  be  done  to  resolve  the  issues  of  gender  harassment 
and  hostile  environment. 

We  lost  confidence  in  the  system  when: 

We  were  later  informed  that  a  DEA-201A  form  had  to  be  filed. 

Our  phone  calls  were  not  being  returned. 

No  investigation  was  being  performed  on  our  complaint. 

Deadlines  outlined  in  the  DEA  Personnel  Manual  were  being  ignored. 

"Procedural"  problems  were  occurring. 

No  correspondence  to  advise  us  was  received  until  April  1993. 

Our  complaint  hadn't  even  been  read  in  its  entirety. 

A  member  of  the  EEO  staff  complained  of  "being  jerked  around  and  lied  to". 

A  member  of  the  EEO  staff"  denied  receipt  of  correspondence  from  some  of  the 
complainants. 

Correspondence  received  in  April  of  1993  referred  to  a  separate  and  confidential 
complaint  of  one  of  the  employees. 

We  were  told  that  we  could  not  file  as  a  "group"  complaint. 

On  June  1,  1993  we  received  correspondence  from  DEA's  EEO  Officer  stating  that 
she  would  dismiss  our  complaint  if  the  women  did  not  file  individual  20  LA  forms. 
The  male  complainants  were  disqualified,  even  though  the  harassment  of  the 
women  also  affected  their  work  environment.  We  have  had  no  fvulher  contact  with 
DEA/EEO. 

CURRENT  STATUS 

We  have  experienced  discriminatory  behavior  resulting  in  women  feeling  unwel- 
come, belittled,  and  unequal  in  our  workplace.  This  behavior  has  existed  for  years 
but  escalated  dramatically  as  more  women  were  hired.  Our  male  peers  have  been 
supportive  but  they  also  have  been  affected  by  the  polluted  atmosphere  of  aggrava- 
tion and  humiliation.  The  DEA  Office  of  Forensic  Sciences  (OPS)  has  intervened  in 
the  past  through  the  auspices  of  the  Employee  Assistance  Program  and  four  psy- 
chologists. OFS  has  deemed  our  claim  is  a  result  of  lack  of  communication  and 
"management  style".  It  seems  reasonable  to  assume,  however,  that  if  over  70%  of 
the  nonmanagement  staff  in  a  workplace  allege  a  pattern  of  gender  harassment, 
then,  as  a  minimum,  an  investigation  is  warranted.  This  apparent  lack  of  action  by 
DEA  has  resulted  in  a  distrust  of  stated  policies,  heightened  the  hostile  environ- 
ment along  with  creating  a  general  feeling  of  helplessness. 

HOPE  FOR  THE  FUTURE 

If  the  Justice  Department  is  serious  about  zero  tolerance  of  discrimination  of  har- 
assment, they  must  reaUze  that  an  interview  with  the  harasser  is  not  enough.  If 
the  harasser  is  a  manager,  that  manager  relies  heavily  on  his  power  to  deny 
charges  and  intimidate  witnesses.  The  higher  the  status  of  the  harasser,  the  more 
essential  it  is  for  DEA  to  investigate  the  allegations  and  take  swift,  honest  action. 
"Sweeping  the  problem  under  the  rug"  is  irresponsible  to  both  the  victims  and  the 
agency.  The  entire  agency  needs  healing  and  that  will  come  only  with  acknowledge- 
ment of  the  damage  and  a  public  commitment  to  see  that  harassment  is  stopped. 

In  that  vein,  I  respectfially  suggest  the  following  actions: 

Acknowledge  the  fact  that  there  are  problems  in  the  EEO  process  and  actively  so- 
licit suggestions  for  improvement. 
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Advise  managers  that  what  is  perceived  by  an  individual  as  sexual  harassment 
must  be  acknowledged  and  addressed. 

Communication  between  employees  and  managers  must  remain  open  at  all  times. 

Advise  managers  that  employees  have  the  right  and  an  obligation  to  expose  sex- 
ual harassment  in  all  forms  on  the  job  and  that  exercising  that  right  does  not  con- 
stitute an  error  in  judgement  on  the  part  of  the  employee. 

Correct  Uie  DEA  Personnel  Manual  to  address  appropriate  deadlines,  terminology, 
and  definitions  of  gender  harassment  and  hostile  environment. 

Provide  annual  training  to  managers,  employees  and  especially  to  counselors. 

Advise  the  employees  of  other  options  such  as  protection  under  the  14th  Amend- 
ment to  the  Constitution:  Executive  Order  11246;  the  1983  Civil  Rights  Act;  tort 
lawsuit. 

Establish  a  conciliation,  mediation,  or  injunctive  relief  board  to  respond  imme- 
diately to  complaints  before  they  meet  the  criteria  of  an  EEO  action. 

Provide  training  to  employees  on  effective  responses  to  sexual  harassment,  such 
as:  assertiveness  training,  confrontational  techniques,  building  a  support  network  of 
coworkers,  or  taking  legal  action. 

If  legal  action  is  necessary,  inform  the  employee  how  to  document  sexual  harass- 
ment, and  thoroughly  explain  discrimination  policies  and  complaint  procedures. 

Allow  an  EEO  complaint  to  be  filed  as  a  group  complaint  in  order  to  lessen  the 
impact  on  individuals. 

Time  investigation  of  complaints  by  an  independent  agency  would  greatly  enhance 
the  credibility  of  the  EEO  process. 

In  conclusion,  I  thank  you  for  this  opportunity  to  help  correct  intolerable  situa- 
tions that  will  allow  the  women  and  men  of  DEA  to  get  back  to  the  job  to  which 
they've  dedicated  their  lives — "enforcing  the  law  and  thereby  protecting  the  rights 
of  all  Americans."  (Attorney  General  Janet  Reno) 

Mr.  Clay.  Ms.  Wyche. 

Ms.  Wyche.  Grood  morning.  My  name  is  Special  Agent  Gayle 
Wyche.  I  am  accompanied  by  my  attorney,  L.  Barry  Roseman  from 
Denver,  CO. 

Mr.  Chairman,  I  want  to  thank  you  and  the  committee  for  allow- 
ing me  to  speak  to  you  about  the  issues  of  sexual  harassment,  dis- 
crimination, and  retaliation  in  the  Drug  Enforcement  Administra- 
tion. I  have  suffered  injustices  as  an  employee  of  that  Agency  for 
the  2  years  that  I  have  worked  there.  But  when  I  made  numerous 
attempts  to  voice  my  concerns,  this  is  the  first  group  of  Govern- 
ment officials  that  seems  genuinely  interested  in  hearing  what  I 
have  to  say. 

I  am  scared  and  I  am  saddened  as  I  watched  my  career  that  I 
worked  so  hard  and  long  for  being  taken  away  from  me.  I  hope  you 
can  help  put  a  stop  to  the  discrimination  that  permeates  all  the 
Federal  law  enforcement  agencies. 

I  transferred  to  DEA  from  the  Department  of  Defense  in  January 
1992  and  was  assigned  to  the  Albuquerque,  NM,  district  office, 
which  is  part  of  the  Denver,  CO,  division.  My  first  incidence  with 
sexual  discrimination  occurred  when  I  brought  a  personnel  problem 
to  the  attention  of  my  group  supervisor,  which  is  hereafter  referred 
to  as  a  GS.  I  attempted  to  resolve  these  problems  with  the  GS  but 
the  discrimination  grew  increasingly  worse. 

I  then  brought  these  problems  to  the  next  level  and  head  of  the 
office,  the  assistant  special  agent  in  charge,  hereafter  referred  to 
as  the  ASAC.  He  proposed  that  he  would  take  care  of  the  GS's  dis- 
crimination by  interoffice  transfer,  as  long  as  I  began  a  personal 
relationship  with  him.  He  suggested  that  we  would  go  bar  hopping, 
hot  tubbing,  et  cetera,  on  a  weekly  basis.  He  explained  to  me  that 
this  is  how  female  agents  in  the  Denver  division  were  taken  care 
of. 
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Having  no  other  alternatives,  I  attempted  to  resign.  After  I 
turned  in  my  2-week  notice,  my  remaining  time  at  work  became 
unbearable.  I  contacted  an  EEO  counselor  and  reported  what  was 
happening  to  me.  Headquarters  EEO  contacted  me  directly  and  re- 
ported that  the  Office  of  Professional  Responsibility  or  OPR  would 
be  conducting  an  immediate  investigation  and  that  an  EEO  inves- 
tigation would  soon  follow. 

The  OPR  investigators,  however,  displayed  an  insensitive  and 
apathetic  attitude  toward  me  and  treated  me  as  if  I  was  the  per- 
petrator of  the  harassment  rather  than  the  victim.  Therefore,  I  con- 
tacted the  inspector  general's  investigative  office  via  their  hotline 
on  several  occasions.  Other  employees  and  I  sent  written  docu- 
mentation as  well,  and  yet  nothing  occurred.  No  one  outside  the 
agency  or  inside  the  agency  was  interested  or  willing  to  deal  with 
the  sexual  harassment  complaint  or  an  investigation  in  investigat- 
ing OPR's  discriminatory  attitudes  and  abusive  behavior. 

Shortly  after  OPR's  visit,  an  EEO  counselor  performed  a  prelimi- 
nary investigation  of  my  allegations.  These  results  were  released  to 
the  special  agent  in  charge  or  the  SAC  of  the  Denver  division  and 
the  headquarters  EEO  Office.  The  EEO  preliminary  investigation 
corroborated  my  allegations. 

An  investigator  advised  me  that  21  out  of  24  individuals  inter- 
viewed corroborated  my  allegations.  That  person  also  informed  me 
that  DEA  had  me  under  surveillance  and  was  monitoring  my 
phone  calls.  Despite  this  investigation,  I  was  advised  that  if  I  want- 
ed to  remain  a  special  agent,  my  only  alternative  was  to  move. 

I  was  informed  that  the  ASAC  and  that  the  GS  would  not  be 
held  accountable  for  their  violation  of  EEO  and  personnel  regula- 
tions unless  I  filed  a  formal  complaint.  Since  I  could  not  afford  ex- 
tensive attorney's  fees,  leave-without-pay,  or  have  my  career  placed 
on  hold  for  not  less  than  6  months,  I  had  no  choice  but  to  accept 
DEA's  informal  resolution  offer. 

This  offer  stated  that  my  performance  evaluation  in  Denver 
would  not  involve  any  input  from  Albuquerque  management  and 
would  not  address  my  performance  in  the  Albuquerque  office.  After 
accepting  DEA's  terms  of  informal  resolution,  I  went  on  TDY  status 
to  the  Denver  divisional  office  until  I  was  officially  transferred  to 
Denver,  CO. 

Almost  immediately  after  my  move,  my  new  group  supervisor 
began  harassing  and  retaliating  against  me.  I  contacted  an  EEO 
counselor  who  advised  me  to  keep  a  record  of  what  occurred.  My 
supervisor  was  an  inexperienced  group  supervisor  and  a  known 
friend  and  associate  as  well  as  a  golfing  partner  of  the  ASAC  and 
GS  I  had  brought  the  charges  against.  He  was  also  known  to  have 
problems  working  with  female  agents. 

On  more  than  one  occasion,  this  GS  stated  to  me  that  he  was 
good  friends  with  my  previous  ASAC  and  GS  and  that  from  what 
he  had  heard,  I  had  it  made  in  Albuquerque.  He  even  informed  me 
on  several  occasions  that  what  I  deserved  was  a  kick  in  the  butt, 
not  a  transfer. 

This  GS's  references  to  Albuquerque  and  his  open  and  blatant 
discrimination  and  violations  of  the  headquarters  EEO  agreement 
grew  progressively  worse.  I  asked  for  an  interoffice  transfer  from 
his  supervision  but  it  was   denied.   Following  my  request  for  a 
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transfer,  my  GS  changed  the  rating  in  a  critical  element  of  my  per- 
formance appraisal  from  fully  successful  to  minimally  satisfactory. 
Subsequently,  his  harassment  and  retaliation  escalated  to  the  point 
that  I  could  not  function  in  my  professional  capacity  as  a  special 
agent.  I  contacted  an  EEO  counselor  v/ho  advised  that  I  should  file 
a  complaint  if  I  wanted  the  situation  resolved. 

Other  agents  and  employees  who  came  forward  and  reported  the 
GS's  harassment  and  discrimination  toward  me  were  ignored  by 
the  ASAC  and  SAC  supervising  this  GS.  In  fact,  the  SAC,  the 
ASAC,  and  other  members  of  DEA's  Denver  divisional  office  threat- 
ened, coerced,  and  intimidated  certain  individuals  who  had  come 
forward  to  support  me.  The  stress  these  supervisors  intentionally 
inflicted  on  me  interfered  with  my  ability  to  accomplish  even  the 
simplest  task. 

I  am  currently  on  leave-without-pay  and  under  a  therapist's  care 
for  the  2  years  of  stress  I  have  endured  as  an  employee  of  this 
agency.  In  contrast  to  Albuquerque,  the  Denver  office's  reaction  to 
these  events  has  been  nonexistent.  EEO  and  OPR  has  initiated  no 
investigation  to  date.  Not  even  a  foUowup  investigation  has  oc- 
curred to  review  my  supervisor's  violation  of  the  original  head- 
quarters EEO  agreement,  even  though  that  agreement  specifically 
states  that  one  will  occur. 

Attorney  General  Janet  Reno's  memorandum  titled,  "The  Preven- 
tion of  Sexual  Harassment  in  the  Workplace,"  dated  June  29,  1993, 
states,  and  I  quote: 

An  employee  who  engages  in  improper  conduct  will  be  subject  to  appropriate  dis- 
ciplinary action.  Supervisors  who  either  condone  or  fail  to  act  promptly  to  correct 
inappropriate  conduct  brought  to  their  attention  will  be  subject  to  disciplinary  ac- 
tion. 

Despite  Attorney  General  Janet  Reno's  mandate,  my  experience 
has  been  that  supervisors  are  protected  and  that  the  victims  of  dis- 
crimination are  transferred  around  the  country.  There  is  no  stand- 
ardization in  DEA's  EEO  process  and  no  one  is  disciplined  for  vio- 
lations of  the  EEO  process.  I  am  frustrated,  we  are  all  frustrated, 
and  we  are  hoping  that  you  can  help  do  something  about  this  prob- 
lem. 

If  you  have  any  further  questions  or  additional  information  that 
I  can  provide,  please  ask. 

Mr.  Clay.  Thank  you. 

[The  prepared  statement  of  Ms.  Wyche  follows:] 

Prepared  Statement  of  Gayle  Gricius  Wyche,  Special  Agent,  Drug 
Enforcement  Administration 

My  name  is  S/A  Gayle  Wyche.  Mr.  Chairman,  I  want  to  thank  you  and  the  com- 
mittee for  allowing  me  to  speak  to  you  about  the  issues  of  sexual  harassment,  dis- 
crimination and  retahation  in  the  Drug  Enforcement  Administration.  I  have  suf- 
fered injustices  as  an  employee  of  that  agency  during  the  two  years  I  have  worked 
there.  Though  I  have  made  niunerous  attempts  to  voice  my  concerns,  this  is  the  first 
group  of  government  officials  who  seem  genuinely  interested  in  listening.  I  am 
scared  and  saddened  as  I  see  a  career  that  I  have  worked  long  and  hard  for  being 
taken  away.  I  hope  you  can  help  put  a  stop  to  the  discrimination  that  permeates 
the  federal  law  enforcement  agencies. 

I  transferred  to  DEA  from  the  Department  of  Defense  in  January  1992  and  was 
assigned  to  the  Albuquerque,  NM  District  Office,  part  of  the  Denver,  CO  Division. 
My  first  incidents  with  sexual  discrimination  occvured  when  I  brought  a  personnel 
problem  to  the  attention  of  my  Group  Supervisor  (G/S).  I  attempted  to  resolve  these 
problems  with  the  G/S,  but  the  discrimination  grew  increasingly  worse. 
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I  then  brought  these  problems  to  the  next  level  and  heard  of  the  office — the  As- 
sistant Special  Agent  in  Charge  (ASAC).  He  proposed  that  he  would  take  care  of 
the  G/S's  discrimination  by  an  inter-office  transfer,  as  long  as  I  began  a  personal 
relationship  with  him.  He  suggested  we  would  go  barhopping,  hot  tubbing,  etc.  to- 
gether on  a  weekly  basis.  He  explained  to  me  that  this  was  how  other  female  agents 
in  the  Denver  Division  were  "taken  care  of."  Having  no  other  alternatives,  I  at- 
tempted to  resign.  After  I  turned  in  my  two-week  notice,  my  remaining  time  at  work 
became  unbearable.  I  contacted  an  EEO  counselor  and  reported  what  was  happen- 
ing to  me.  HQEEO  contacted  me  directly  and  reported  that  the  Office  of  Profes- 
sional Responsibility  (OPR)  would  be  conducting  an  immediate  investigation  and 
that  an  EEO  investigation  would  follow.  The  OPR  investigators,  however,  displayed 
an  insensitive  and  apathetic  attitude  towards  me  and  treated  me  as  if  I  was  the 
perpetrator  of  the  harassment  rather  than  the  victim.  Therefore,  I  contacted  the  In- 
spector General's  Investigative  Office  via  their  "hotline"  on  several  occasions.  Other 
employees  and  I  sent  written  documentation  as  well,  yet  nothing  occurred.  No  one 
outside  or  inside  the  agency  was  interested  or  willing  to  deal  wifli  a  sexual  harass- 
ment complaint  or  in  investigating  OPR's  discriminatory  attitudes  and  abusive  be- 
havior. 

Shortly  after  OPR's  visit,  an  EEO  counselor  performed  a  preliminary  investigation 
of  my  allegations.  These  results  were  released  to  the  Special  Agent  in  Charge  (SAC) 
of  the  Denver  Division  and  the  HQ  EEO  Office.  The  EEO  preliminary  investigation 
corroborated  my  allegations.  An  investigator  advised  me  that  21  out  of  the  24  indi- 
viduals contacted  corroborated  my  allegations.  That  person  also  informed  me  that 
DEA  had  me  under  surveillance  and  was  monitoring  my  telephone  calls. 

Despite  this  investigation,  I  was  advised  that  if  I  wanted  to  remain  a  Special 
Agent,  my  only  alternative  was  to  move.  I  was  informed  that  the  ASAC  and  the  G/ 
S  would  not  be  held  accountable  for  their  violations  of  EEO  and  Personnel  Regula- 
tions unless  I  filed  a  formal  complaint.  Since  I  could  not  afford  extensive  attorneys 
fees,  leave  without  pay  or  have  my  career  placed  on  hold  for  six  months  or  more, 
I  had  no  choice  but  to  accept  DEA's  informal  resolution  offer.  This  offer  stated  that 
my  performance  evaluation  in  Denver  would  not  involve  any  input  from  Albuquer- 
que management  and  would  not  address  my  performance  in  the  Albuquerque  Dis- 
trict Office. 

After  accepting  DEA's  terms  of  informal  resolution,  I  went  on  TDY  status  to  the 
Denver  Divisional  Office  until  I  was  officially  transferred  to  Denver,  CO.  Almost  im- 
mediately after  the  move,  my  new  G/S  began  harassing  and  retaliating  against  me. 
I  contacted  an  EEO  counselor,  who  advised  me  to  keep  a  record  of  what  occurred. 

My  supervisor  was  an  inexperienced  G/S,  a  known  friend,  associate  and  golfing 
partner  of  the  ASAC  and  G/S  in  Albuquerque  against  whom  I  had  initiated  EEO 
complaints.  He  was  known  to  have  problems  working  with  female  agents.  On  more 
than  one  occasion,  this  G/S  stated  to  me  that  he  was  good  friends  with  the  ASAC 
and  G/S  and  that,  from  what  he  had  heard,  I  had  it  made  in  Albuquerque.  He  even 
informed  me  on  several  occasions  that  what  I  deserved  was  a  "kick  in  the  butt,"  not 
a  transfer. 

This  G/S's  references  to  Albuquerque,  his  blatant  discrimination  and  violations  of 
the  HQ  EEO  agreement  grew  progressively  worse.  I  asked  for  a  inter-office  transfer 
from  his  supervision,  but  it  was  denied.  Follows  my  request  for  a  transfer,  my  G/ 
S  changed  the  rating  in  a  critical  element  of  my  performance  appraisal  from  "fully 
successful"  to  "minimally  satisfactory."  Subsequently,  his  harassment  and  retaha- 
tion  escalated  to  the  point  that  I  could  not  function  in  my  professional  capacity  as 
a  Special  Agent.  I  contacted  an  EEO  counselor,  who  advised  me  that  I  should  file 
a  complaint  if  I  want  this  situation  resolved. 

Other  agents  and  employees  who  came  forward  and  reported  the  G/S's  harass- 
ment and  discrimination  towards  me  were  ignored  by  the  ASAC  and  SAC  super- 
vising this  G/S.  In  fact,  the  SAC,  ASAC  and  other  members  of  DEA's  Denver  Divi- 
sional Office  threatened,  intimidated  and  coerced  certain  individuals  who  had  come 
forward  to  support  me.  The  stress  these  supervisors  intentionally  inflicted  on  me 
interfered  with  my  ability  to  accomplish  even  the  simplest  task.  I  am  currently  on 
Leave  Without  Pay  and  under  a  therapist's  care  for  the  two  years  of  stress  I  have 
endured  as  a  Special  Agent  for  DEA. 

In  contrast  to  Albuquerque,  the  Denver  Officer's  reaction  to  these  events  has  been 
non-existent.  EEO  and  OPR  has  initiated  no  investigation  to  date.  Not  even  a  fol- 
low-up investigation  has  occiured  to  review  my  supervisor's  violation  of  the  original 
agreement,  even  though  that  agreement  exphcitly  states  that  one  will  occur  if  I  no- 
tify EEO  of  a  violation  of  the  agreement. 

Attorney  General  Janet  Reno's  memorandum  to  all  Department  of  Justice  employ- 
ees on  "P*revention  of  Sexual  Harassment  in  the  Workplace,"  dated  29  June  1993, 
states  that  "an  employees  who  engaged  in  improper  conduct  will  be  subject  to  appro- 
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priate  disciplinary  action.  Supervisors  who  either  condone  or  fail  to  act  promptly  to 
correct  inappropriate  conduct  brought  to  their  attention  will  be  subject  to  discipli- 
nary action." 

Despite  Attorney  General  Reno's  mandate,  my  experience  has  been  that  super- 
visors are  protected  and  that  the  victims  of  discrimination  are  transferred  around 
the  country.  There  is  no  standardization  in  DEA's  EEO  process,  and  no  one  is  dis- 
ciplined for  violations  of  EEO  regulations.  I  am  frustrated,  we  all  are  frustrated.  We 
are  all  hoping  you  can  help.  Thank  you  for  your  time.  I  have  additional  information 
which  can  be  provided  to  you  upon  request. 

Mr.  Clay.  Ms.  Garcia,  please  let  me  remind  you  that  your  entire 
statement  is  in  the  record,  so  we  would  appreciate  it  if  you  would 
summarize. 

Ms.  Ann  Garcia.  Mr.  Chairman,  members  of  the  committee,  my 
name  is  Ann  Marie  Canty  Garcia,  I  am  a  special  agent  with  the 
Drug  Enforcement  Administration.  I  have  been  an  agent  since 
April  1983. 

On  January  7,  1994,  I  was  assigned  to  the  Hong  Kong  country 
office.  Today  I  would  like  to  talk  to  you  about  three  relevant  issues 
concerning  discrimination  within  DEA. 

First,  the  events  that  precipitated  the  filing  of  a  class  complaint 
alleging  sexual  discrimination  with  regards  to  overseas  assign- 
ments and  promotions.  Second,  I  would  like  to  talk  to  you  about 
the  class  complaint,  and  finally  how  the  EEO  process  has  failed. 

In  November  1991,  my  husband  and  I  agreed  to  make  some  ca- 
reer changes.  My  husband  agreed  to  retire  after  22  years  as  a  Den- 
ver police  officer  and  support  my  career.  I  began  applying  for  over- 
seas assignments.  I  applied  for  over  17  positions. 

The  selection  of  foreign  assignments  for  GS-13  agents  and  below 
are  made  by  the  Office  of  International  Operations,  OF,  with  the 
approval  of  the  Deputy  Administrator.  When  an  overseas  position 
becomes  available,  special  agents  apply  via  teletype.  Each  appli- 
cant is  rated  by  the  personnel  staffing  assistant  and  an  Eligible  for 
Reassignment  List  is  established.  OF  selects  the  top  three  can- 
didates. It  is  during  this  process  that  the  system  fails,  because  of 
discrimination  and  cronjrism.  There  are  no  set  procedures,  there  is 
no  accountability,  and  total  discretion  is  left  up  to  OF  to  determine 
the  top  three  candidates. 

OF  makes  their  top  three  recommendations  in  descending  order 
to  the  Deputy  Administrator  who  routinely  appoints  their  first 
choice.  On  June  15,  1992,  I  approached  special  agent  in  charge, 
Philip  Perry,  regarding  the  lack  of  response  from  OF.  SAC  Perry 
stated  that  he  would  place  a  telephone  call  to  the  OF  Director  Mat- 
thew Maher.  Within  a  month,  I  learned  from  the  ASAC  Ayala  and 
SAC  Perry  that  OF  was  concerned  about  my  husband's  retirement 
plans.  In  August  1992,  SAC  Perry  asked  me  if  I  would  be  inter- 
ested in  a  temporary  assignment  to  Curacao,  Netherlands  Antilles, 
with  the  possibility  of  getting  a  permanent  position.  He  advised  me 
that  with  my  outstanding  performance  rating  and  his  recommenda- 
tions, I  had  a  good  chance  of  getting  the  permanent  position. 

After  my  30-day  assignment  in  Curacao,  Netherlands  Antilles, 
getting  both  the  Country  Attache  Jerry  Franciosa's  and  the  Consul 
General  Bernard  Woerz's  recommendation  for  the  position,  I  was 
informed  by  the  Secretary  that  another  agent,  agent — Special 
Agent  Joyce,  had  arrived  and  stated  he  had  been  guaranteed  the 
permanent  position  by  ASAC  Frank  Rodriguez  of  OF.  I  learned 
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ASAC  Rodriquez  had  been  Joyce's  group  supervisor  in  Chicago.  In 
October  1992,  Joyce,  a  less  experienced,  less  senior  male  special 
agent,  was  selected  for  the  position  in  Curacao,  Netherlands  Antil- 
les. 

I  subsequently  talked  with  SAC  Perry  and  ASAC  Ayala,  who  told 
me  even  though  SA  Joyce  was  less  experienced  and  had  less  time 
with  DEA,  I  v/ould  have  to  be  patient.  They  informed  me  I  was 
being  overlooked  by  OF  for  overseas  assignments  because  OF  could 
not  understand  how  a  45-year-old  man  could  retire  and  follow  his 
wife's  career. 

Members  of  the  committee,  before  I  decided  to  apply  for  foreign 
assignments,  both  my  husband  and  I  discussed  our  future  at 
length.  We  made  a  personal,  educated  decision  on  our  careers  and 
life  together.  To  my  knowledge,  OF  has  never  refused  an  overseas 
assignment  to  a  male  agent  because  of  a  spouse. 

In  fact,  DEA  maintains  that  family  is  not  a  consideration  for  se- 
lection to  overseas  assignments.  However,  I  maintain  that  family 
is  a  consideration,  used  to  discriminate  against  female  specif 
agents  in  overseas  assignments. 

In  December  1992,  I  applied  for  a  third  time  for  a  position  to 
Hong  Kong.  On  February  24,  SAC  Perry  called  me  to  his  office 
along  with  ASAC  Ayala,  and  informed  me  that  I  was  selected  for 
the  Hong  Kong  position.  They  both  congratulated  me.  SAC  Perry 
asked  to  talk  to  me  off  the  record.  He  said  if  I  continued  with  the 
class  complaint,  it  would  only  cause  animosity  within  the  Agency 
and  hurt  my  career.  Further,  I  would  have  a  jacket  that  would 
taint  any  future  promotions. 

He  stated  lawsuits  were  not  beneficial  and  only  detrimental  to 
the  agency.  SAC  Perry  asked  me  to  reconsider  my  decision  to  file 
a  class  complaint. 

On  the  following  day,  I  notified  the  EEO  counselor  and  my  attor- 
neys. They  informed  me  that  SAC  Perry's  actions  were  in  violation 
of  the  EEO  process.  Attorney  Vigil  advised  me  not  to  meet  with 
SAC  Perry  to  discuss  anything  off  the  record  concerning  the  class 
complaint. 

Within  a  few  days,  SAC  Perry  ordered  me  to  the  office.  SAC 
Perry  wanted  to  talk  to  me  off  the  record.  I  informed  him  I  would 
not  talk  to  him  off  the  record.  He  ordered  me  to  sit  down  and  listen 
to  what  he  said. 

He  reiterated  his  views  on  lawsuits  and  his  concerns  for  my  ca- 
reer with  DEA.  I  informed  SAC  Perry  that  although  I  received  the 
Hong  Kong  position,  it  was  my  decision  to  continue  with  the  EEO 
complaint. 

On  December  2,  I  filed  the  informal  class  complaint  alleging  sex- 
ual discrimination  in  the  selection  process  for  overseas  assignments 
and  promotions  to  GS-14  and  above  positions.  As  part  of  the  EEO 
process,  I  was  allowed  to  submit  questions  to  DEA  requesting  sta- 
tistics concerning  overseas  assignments  and  promotions. 

A  copy  of  the  questions  and  answers  are  attached  to  my  state- 
ment. I  would  like  to  highlight  a  few  statistics. 

As  of  September  1992,  DEA  employed  3,718  special  agents,  of 
which  283  were  females.  There  were  no  female  special  agents  in 
upper  management,  one  female  agent  in  mid-management,  and  ap- 
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proximately  20  female  special  agents  in  entry-level  management, 
GS-14. 

Out  of  approximately  293  foreign  positions,  there  are  7  female 
special  agents  assigned  to  foreign  posts.  To  date,  there  are  still  no 
female  agent  SAC's.  There  are  2  ASAC's,  and  22  group  supervisors, 
and  there  are  7  in  overseas  positions.  There  has  never  been  a  fe- 
male special  agent  assigned  to  the  career  board  or  to  foreign  oper- 
ations. 

Mr.  Clay.  Ms.  Garcia  let  me  ask  you  to  close  it  out,  we  are  going 
to  run  out  of  time. 

Ms.  Ann  Garcia.  Yes. 

Thank  you  for  your  time  and  I  do  appreciate  you  taking  the  time 
to  investigate  the  discrimination  within  DEA. 

Mr.  Clay.  Thank  you. 

The  reason  we  are  limiting  or  asking  you  to  summarize  is  that 
the  first  bill  coming  up  at  12  o'clock  will  be  a  bill  that  I  will  have 
to  manage  on  the  floor.  It  is  to  see  if  we  can't  pass  legislation  to 
provide  a  reasonable  and  logical  process  for  people  taking  early  re- 
tirement from  the  Federal  Government.  So  that  is  why  we  are  kind 
of  rushing  the  procedure  here. 

Ms.  Garcia. 

[The  prepared  statement  of  Ms.  Ann  Garcia  follows:] 

Prepared  Statement  of  Ann  Garcia,  Special  Agent,  Drug  Enforcement 

Administration 

Mr.  Chairman,  Members  of  the  Committee,  my  name  is  Ann  Marie  Canty  Garcia, 
and  I  am  a  Special  Agent  with  the  Drug  Enforcement  Administration  (DEA).  I  have 
been  a  Special  Agent  since  April,  1983,  assigned  to  the  Rocky  Mountain  Division 
in  Denver,  Colorado.  On  Januaiy  7,  1994,  I  was  assigned  to  the  Hong  Kong  Country 
Office.  I  joined  DEA  primarily  mr  its  overseas  program  and  promotional  opportuni- 
ties. As  a  Special  Agent  with  DEA,  I  have  observed  and  experienced  several  forms 
of  sexual  discrimination  and  harassment. 

Today,  I  would  hke  to  take  this  opportunity  to  testify  about  three  relevant  issues 
concerning  discrimination  within  DEA:  first,  the  events  that  precipitated  the  filing 
of  a  Class  Complaint  alleging  sexual  discrimination  with  regards  to  overseas  assign- 
ments and  promotions;  second,  the  Class  Complaint  itself;  and  finally  how  the 
EEOC  process  has  failed. 

In  November,  1991,  my  husband  and  I  agreed  to  make  career  changes.  My  hus- 
band agreed  to  retire  after  22  years  as  a  Denver  Police  Officer,  and  support  my  ca- 
reer. I  began  applying  for  assignments  to  overseas  positions.  I  applied  for  over  sev- 
enteen (17)  positions.  The  experience  working  foreign  assignments  has  proven  to  be, 
as  it  should,  a  requisite  for  access  to  the  executive  levels  of  DEA. 

The  selection  of  foreign  assignments  for  GS-13  Special  Agents  and  below  are 
made  by  the  Office  of  International  Operations  (OF)  with  the  approval  of  the  Deputy 
Administrator.  When  an  overseas  position  becomes  available  Special  Agents  apply 
via  teletjrpe.  Each  applicant  is  rated  by  the  Personnel  Staffing  Assistant,  and  an 
"EUgible  for  Reassignment  list"  is  established.  The  OF  selects  the  top  three  can- 
didates. It  is  during  this  phase  that  the  system  fails  because  of  discrimination  and 
cronjrism.  There  are  no  set  procedures,  there  is  no  accountability,  and  total  discre- 
tion is  left  to  the  OF  to  determine  the  top  three  candidates.  OF  makes  their  top 
three  recommendations  (in  descending  order)  to  the  Deputy  Administrator,  who  rou- 
tinely appoints  their  first  choice. 

On  June  15,  1992,  I  approached  Special  Agent  in  Charge  (SAC)  Philip  W.  Perry 
regarding  the  lack  of  response  fi-om  OF.  SAC  Perry  stated  he  would  place  a  tele- 
phone call  to  the  OF  Director  Matthew  J.  Maher.  Within  a  month,  I  learned  from 
Assistant  Special  Agent  in  Charge  (ASAC)  Horacio  M.  Ayala  and  SAC  Perry  that 
the  OF  was  concerned  about  my  husband's  retirement  plans. 

On  August  4,  1992,  SAC  Perry  asked  me  if  I  would  be  interested  in  a  temporary 
assignment  to  Curacao,  Netherlands  Antilles,  with  the  possibility  of  acquiring  a  per- 
manent position  which  I  appUed  for  in  May,  1992.  He  advised  me  that,  with  my  out- 
standing performance  rating  and  his  recommendation,  I  had  a  good  chance  of  being 
selected  for  the  position. 
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After  my  thirty-day  assignment  in  Curacao,  both  the  Country  Attache  Jerry 
Franciosa  and  the  Consul  General  Bernard  Woerz  recommended  me  for  the  position. 
I  was  later  informed  by  the  secretary  of  the  Curacao  Country  Office  that  Special 
Agent  Joyce  had  arrived,  and  stated  that  he  had  been  guaranteed  the  permanent 
position  by  ASAC  Frank  Rodriguez  of  OF.  I  learned  ASAC  Rodriguez  had  been  S/ 
A  Joyce's  Group  Supervisor  in  Chicago.  In  October  1992,  S/A  Joyce,  a  less  experi- 
enced and  less  senior  male  Special  Agent,  was  selected  for  the  position  in  Curacao, 
N.A. 

I  subsequently  talked  with  SAC  Perry  and  ASAC  Ayala,  who  told  me  that  even 
though  S/A  Joyce  had  less  time  and  experience  with  DEA  I  would  have  to  be  pa- 
tient. They  informed  me  I  was  being  overlooked  by  OF  for  overseas  assignments  be- 
cause OF  could  not  understand  how  a  45-year-old  man  could  retire  and  follow  his 
wife's  career  in  a  foreign  country.  Members  of  the  Committee,  before  I  decided  to 
apply  for  foreign  assignments  both  my  husband  and  I  discussed  our  future  at 
length.  We  made  a  personal,  educated  decision  on  oxu-  careers  and  life  together.  To 
my  knowledge,  OF  has  never  refused  an  overseas  assignment  to  a  male  agent  be- 
cause of  a  spouse.  In  fact,  DEA  maintains  that  family  is  not  a  consideration  for  se- 
lection to  overseas  assignments.  However,  I  maintain  that  family  is  a  consideration 
used  to  discriminate  against  female  Special  Agents  in  overseas  assignments. 

In  December,  1992,  I  applied  for  a  third  time  for  a  position  in  Hong  Kong.  On 
February  24,  1992,  SAC  Perry  called  me  into  his  office  along  with  ASAC  Ayala  and 
informed  me  that  I  was  selected  for  the  Hong  Kong  position.  They  both  congratu- 
lated me.  SAC  Perry  asked  to  talk  "off"  the  record."  He  said  if  I  continued  with  the 
class  complaint  it  would  only  cause  animosity  within  the  agency  and  hvut  my  ca- 
reer. Fvu^er,  I  would  have  a  "jacket"  that  would  taint  any  future  promotions.  He 
stated  lawsuits  were  not  beneficial  and  only  detrimental  to  the  agency.  SAC  Perry 
asked  me  to  reconsider  my  decision  to  file  a  class  complaint.  On  the  following  day 
I  notified  EEOC  counselor  Donald  Klopfer  and  my  Attorney  Juan  Vigil  of  the  meet- 
ing. They  informed  me  that  SAC  Perry's  actions  were  in  violation  of  EEOC  poUcies. 
Attorney  Vigil  advised  me  not  to  meet  with  SAC  Perry  concerning  EEOC  issues  and 
that  nothing  was  "off"  the  record."  Within  a  few  days  (approximately  two  weeks  be- 
fore the  informal  EEOC  class  complaint  went  formal)  SAC  Perry  ordered  me  to  his 
office.  SAC  Perry  wanted  to  talk  off"  the  record."  I  informed  him  that  I  would  not 
talk  with  him  "off"  the  record."  SAC  Perry  then  ordered  me  to  sit  down,  and  Usten 
to  what  he  had  to  say.  He  reiterated  his  views  on  lawsuits,  and  his  concern  for  my 
career  with  DEA.  I  informed  SAC  Perry  that  although  I  received  the  Hong  Kong 
position,  it  was  my  decision  to  continue  with  the  EEOC  complaint. 

On  December  2,  1992,  I  filed  an  informal  Class  Complaint,  alleging  sexual  dis- 
crimination in  the  selection  process  for  overseas  assignments  and  promotions  to 
GM-14  and  above  (supervisory)  positions.  As  part  of  the  EEOC  process,  I  was  al- 
lowed to  submit  questions  to  DEA,  requesting  statistics  concerning  overseas  assign- 
ments and  promotions.  A  copy  of  the  questions  and  answers  is  attached  to  my  state- 
ment. I  would  like  to  highlight  a  few  statistics  that  strengthen  my  allegations 
against  DEA. 

As  of  September  19,  1992,  the  DEA  employed  3,718  Special  Agents,  of  which  283 
were  females.  There  were  no  female  Special  Agents  in  upper  management.  Senior 
Executive  Series  (SES);  there  was  one  female  Special  Agent  in  mid-management 
(GM-15);  and  approximately  20  female  Special  Agents  in  entry  level  management 
(GM-14)  positions.  Out  of  approximately  293  foreign  positions,  there  were  seven  fe- 
male Special  Agents  assigned  to  foreign  posts.  To  date,  there  are  still  no  female  Spe- 
cial Agents  in  upper  management;  two  female  Special  Agents  in  mid-management; 
22  female  Special  Agents  in  entry  level  management;  and  seven  female  Special 
Agents  assigned  to  foreign  posts.  There  has  never  been  a  female  Special  Agent  as- 
signed to  the  Career  Board  or  Foreign  Operations. 

On  February  17,  1993,  myself  and  twenty-six  other  female  Special  Agents  of  DEA 
filed  a  Class  Complaint  against  DEA,  alleging  that  female  Special  Agents  have  been 
and  will  be  denied  foreign  assignments  and  promotions  to  GM-14  level  and  above 
because  of  their  sex.  In  addition,  the  denial  of  foreign  assignments  precludes  female 
Special  Agents  from  obtaining  diverse  work  experience,  which  is  a  part  of  the  basis 
upon  which  applicants  for  promotions  are  evaluated.  Members  of  the  Committee, 
these  statistics  represent  why  female  Special  Agents  are  underrepresented  within 
the  Agency,  particularly  at  upper  management  levels,  and  paid  less  then  their  male 
counterparts.  Currently  there  are  over  100  female  Special  Agents  supporting  this 
Class  Complaint  against  DEA. 

Finally,  it  is  the  opinion  of  the  class  members  that  the  EEOC  process  has  been 
grossly  negligent  in  the  processing  and  evaluation  of  this  Class  Complaint.  On 
March  17,  1993,  we  filed  a  formal  Class  Complaint  using  the  EEOC  process.  We  did 
not  receive  a  response  from  EEOC  until  August,  1993,  after  we  made  numerous  in- 
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quiries  to  EEOC  with  the  assistance  of  our  congressional  representatives.  On  No- 
vember 8,  1993,  Administrative  Law  Judge  Brenda  B.  CoUins  decided  the  complaint 
did  not  satisfy  the  requirements  for  a  class  complaint.  On  December  17,  1993,  the 
Justice  Department  issued  its  Final  Agency  Decision,  which  adopted  Judge  Collins' 
decision,  although  it  disagreed  with  much  of  Judge  Collins'  findings  and  conclusions. 
The  Justice  Department  admits  that  all  requirements  for  class  certification  have 
been  met  in  our  case.  However,  the  Justice  Department  claims  there  is  no  evidence 
to  support  our  allegations.  Statistics  alone  prove  our  allegations  are  vaUd.  There  has 
never  been  a  formal  investigation  ordered  to  review  our  allegations  of  sexual  dis- 
crimination. In  Januairy,  1994,  we  filed  an  appeal  and  addressed  this  issue.  By  ren- 
dering tiheir  opinion  the  EEOC  and  the  Justice  Department  have  put  the  "cart  be- 
fore the  horse." 

A  second  flaw  of  the  EEOC  process  is  the  harassment  and  retribution  exhibited 
by  the  management  of  DEA.  For  example,  SAC  Perry's  attempts  at  coercing  me  to 
drop  the  complaint,  and  second  a  recent  episode  exhibited  by  the  Director  of  Inter- 
national Operations  Matthew  Maher.  On  three  occasions  within  the  past  year,  twice 
during  training  sessions  in  Washington,  D.C.  and  once  in  Hong  Kong,  Director 
Maher  purposely  ignored  and  refused  to  acknowledge  my  presence.  I  have  profes- 
sionally known  Mr.  Maher  since  1986,  when  he  was  assigned  to  the  Denver  Office 
as  the  Assistant  Special  Agent  in  Charge. 

For  a  "Professional"  manager  representing  the  head  of  DEA's  Office  of  Inter- 
national Operations  and  the  United  States  Government  in  Hong  Kong,  Director 
Maher  has  openly  displayed  his  disregard  for  female  Special  Agents.  Director 
Maher's  passive  aggression  serves  as  a  form  of  sexual  discrimination  and  is  an  ex- 
ample of  a  flaw  within  the  DEA's  Foreign  Office. 

Distinguished  Members  of  the  Committee,  the  Glass  Ceiling  is  not  an  imaginary 
concept.  Female  Special  Agents  in  DEA  are  allowed  only  so  far  up  the  ladder.  As 
in  my  situation,  younger,  less  experienced  male  Special  Agents  are  promoted  and 
assigned  vital  positions  over  more  qualified  and  experienced  female  Special  Agents. 
This  form  of  wholesale  discrimination  is  a  detriment  to  women,  law  enforcement 
and  the  citizens  of  our  country,  whom  we  pledge  our  honor  and  ovu"  lives  to  protect 
and  serve. 

[The  information  referred  to  follows:] 


66 


U.S.  Depanmeni  of  Justice 


Drug  Eni'orccment  Administration 


Hi/jnmc.i'i    DC.  :(>?i7 


B-5  1 


Juan  vigil.  Esquire 
1610  Gaylord  Street 
Denver,  Colorado   80206 

Richard  LaFond,  Esquire 
1756  Gilpin  Street 
Denver,  Colorado  80218 

Re:   Informal  Complaint  of  Discrimination  of  Ann  Marie  Canty 
Garcia  Against  the  Drug  Enforcement  Administration 

Dear  Messrs.  Vigil  and  LaFond: 

Below  are  the  responses  compiled  by  the  Drug  Enforcement 
Administration  (DEA)  to  your  client's,  DEA  Special  Agent  Ann  Marie 
C.  Garcia,  requests  for  information  relating  to  the  Informal 
Complaint  of  Discrimination  she  filed  against  DEA  on  behalf  of 
herself  and  other  similarly  situated  female  Special  Agents. 

In .interpreting  the  requests  which  contain  no  specific  date, 
DEA  has  construed  the  applicable  date  to  be  October  1,  1992,  which 
is  the  beginning  of  the  fiscal  year  in  which  Special  Agent  Garcia 
alleges  that  the  most  recent  discrimination  against  her  took  place. 
Similarly,  DEA  has  construed  requests  which  refer  to  a  specific 
year,  such  as  1990,  1991  or  1992,  to  refer  to  the  fiscal  years 
1990,  1991  and  1992,  respectively,  which,  as  noted  above,  begin  on 
October  1  of  a  given  year  and  end  on  September  30  of  the  following 
year.  In  each  response,  the  appropriate  date  applied  is 
identified. 

Additionally,  requests  which  refer  to  the  GM-16  level  have 
been  interpreted  as  referring  to  the  Senior  Executive  Service  (SES) 
Level  1.  In  1988,  the  Department  of  Justice  amended  its 
regulations  to  estaiblish  a  Senior  Executive  Service  for  DEA  in 
place  of  the  previous  GM-16,  GM-17  and  GM-18  levels  in  accordance 
with  Public  Law  100-325  (1988),  5  U.S.C.  §  3151.  28  C.F.R.  0.157 
ll988)  . 

DEA's  responses  to  Special  Agent  Garcia 's  requests  follow. 
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Responses 

1.  How  many  Special  Agents  (S/As)  are  employed  by  DEA? 

Answer:  As  of  September  19,  1992  (the  closest  date  to 
October  1,  1992,  for  which  such  data  is  available),  3,718  Special 
Agents  were  employed  by  DEA. 

2 .  What  percentage  of  S/As  are  female? 

Answer:  As  of  September  19,  1992  (the  closest  date  to 
October  1,  1992,  for  which  such  data  is  available) ,  7.6  per  cent  of 
all  Special  Agents  employed  by  DEA  were  female. 

3.  What  percentage  of  female  S/As  are  represented  in 
management  (GM-14,  GM-15,  GM-16)? 

Answer:  As  of  September  19,  1992  (the  closest  date  to 
October  1,  1992,  for  which  such  data  is  available),  3.3  per  cent  of 
all  Special  Agents  at  the  GM-14  level  were  female. 

As  of  September  19,  1992  (the  closest  date  to  October  1,  1992, 
for  which  such  data  is  available),  .03  per  cent  of  all  Special 
Agents  at  the  GM-15  level  were  female. 

As  of  September  19,  1992  (the  closest  date  to  October  1,  1992, 
for  which  such  data  is  available) ,  no  Special  Agents  at  the  SES-1 
level  were  female. 

4.  How  many  female  S/A's  were  eligible  for  promotions  to  GM- 
14,  GM-15,  GM-16,  in  1990?   1991?   1992? 

Answer:  During  fiscal  year  1990,  the  nximber  of  female 
Special  Agents  eligible  for  promotion  were  as  follows: 

To  GM-14       14 

To  GM-15        2 

To  SES-1        1 

During  fiscal  year  1991,  the  number  of  female  Special  Agents 
eligible  for  promotion  were  as  follows: 

To  GM-14       27 

To  GM-15        6 
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Tc  SES-1       1 

During  fiscal  year  1992,  the  number  of  female  Special  Agents 
eligible  for  promotion  were  as  follows: 


To 

GM-14 

2 

To 

GM-15 

"6 

To 

SES-1 

1 

By  way  of  further  response,  we  have  attached  the  following 
documents  which  contain  explanations  of  and  the  criteria  used  for 
promotion  of  Special  Agents  to  the  GM-14 ,  GM-15  and  SES-1  levels 
during  fiscal  years  1990,  1991  and  1992: 

1)  Memorandum  dated  December  12,  1985,  from  then-DEA 
Administrator  John  C.  Lawn  to  All  Special  Agents 
regarding  Career  Development  Program  for  Special 
Agents  (CDPSA)  (attached  as  Exhibit  A) 

2)  Memorandum  dated  January  21,  1987,  from  then-DEA 
Administrator  John  C.  Lawn  to  All  Special  Agents 
regarding  Amendment  to  the  Career  Development 
Program  for  Special  Agents  (CDPSA)  (attached  as 
Exhibit  B) 

3)  Memorandxim  dated  August  23,  1988,  from  then-DEA 
Deputy  Administrator  Thomas  C.  Kelly  to  All  Special 
Agents  GM-14  and  All  Special  Agents  GS/GM-13 
regarding  Annual  Rating  Procedures  for  Promotion  to 
GM-14  and  GM-15  Positions  (attached  as  Exhibit  C) 

4)  Section  2250  of  the  Personnel  Manual  (4th  Ed.  April 
1989)  (attached  as  Exhibit  D) 

5)  Memorandum  dated  September  1,  1989,  from  then-DEA 
Deputy  Administrator  Thomas  C.  Kelly  to  All  Special 
Agents  in  Charge  and  Office  Heads,  All  Special 
Agents  GM-14  and  All  Special  Agents  GS/GM-13 
regarding  Annual  Rating  Procedures  for  Promotion  to 
GM-14  and  GM-15  Positions  (attached  as  Exhibit  E) 

6)  Memorandum  dated  March  7,  1990,  from  then-DEA 
Administrator  John  C.  Lawn  to  All  Special  Agents 
regarding  Operation  Snowcap  (attached  as  Exhibit  F) 

7)  Memorandum  dated  September  10,  1990,  from  then-DEA 
Acting  Deputy  Administrator  Terrence  M.  Burke  to 
All  Special  Agents  in  Charge,  Country  Attaches  and 
Office  Heads,  All  Special  Agents,  GM-14,  and  All 
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Special  Agents  GS/GM-13  regarding  Annual  Rating 
Procedures  for  Promotion  to  GM-14  and  GM-15 
Positions  (attached  as  Exhibit  G) 

8)  Special  Agent  Candidate  Application  and  Information 
Booklet,  Grade  Level  14  Promotion  Process 
(September  1991)  (attached  as  Exhibit  H) 

9)  Special  Agent  Candidate  Application  and  Information 
Booklet,  Grade  Level  15  Promotion  Process 
(September  1991)  (attached  as  Exhibit  I) 

10)  Section  2250  of  the  Personnel  Manual  (Loose  Leaf 
Ed.  June  9,  1992)  (attached  as  Exhibit  J) 

5.    How  many  female  S/A's  were  promoted  to  GM-14,  GM-15,  or 
GM-16,  in  1990?   1991?   1992? 

Answer;    During  fiscal  year  1990,  female  Special  Agents  were 
promoted  as  follows: 

To  GM-14        2 

To  GM-15        0 

To  SES-1        0 

During  fiscal  year  1991,  female  Special  Agents  were  promoted 
as  follows: 


To 

GM-14 

6 

To 

GM-15 

0 

To 

SES-1 

0 

During  fiscal  year  1992,  female  Special  Agents  were  promoted 
as  follows: 


To 

GM-14 

4 

To 

GM-15 

0 

To 

SES-1 

0 

6.    How  many  female  S/A's  are  currently  assigned  to  a  foreign 
position? 


70 


Juan  Vigil,  Esq.  Page  5 

Richard  LaFond,  Esq. 

Answer:  As  of  October  1,  1992,  seven  female  Special  Agents 
were  assigned  to  a  foreign  post  of  duty. 

7.  How  many  female  S/A's  applied  via  teletype  for  a  foreign 
position  in  1990?  1991?  1992? 

Answer;  Information  as  to  who  applied  by  teletype  for  a 
foreign  position  is  not  separately  available.  Accordingly,  DEA's 
response  refers  to  all  female  Special  .^^gents  who  applied,  by 
whatever  means,  for  a  foreign  position  in  fiscal  years  1990,  1991 
and  1992.  Additionally,  the  following  response  does  not  include 
those  female  Special  Agents  who  applied  for  a  foreign  position 
which  was  subsequently  canceled  by  DEA. 

With  respect  to  fiscal  year  1990,  DEA  is  still  gathering  the 
data  relating  to  certain  of  the  foreign  positions  and  is  therefore 
unable  to  provide  a  response  at  this  time.  We  will,  however, 
endeavor  to  provide  this  information  to  you  as  soon  as  possible. 

During  fiscal  year  1991,  163  female  Special  Agents  applied  for 
a  foreign  position. 

With  respect  to  fiscal  year  1992,  DEA  is  still  gathering  the 
data  relating  to  certain  of  the  foreign  positions  and  is  therefore 
unable  to  provide  a  response  at  this  time.  We  will,  however, 
endeavor  to  provide  this  information  to  you  as  soon  as  possible. 

8.  How  many  female  S/A's  were  selected  for  a  foreign 
position  in  1990?  1991?  1992? 

Answer:  During  fiscal  year  1990,  2  female  Special  Agents  were 
selected  for  a  foreign  position. 

During  fiscal  year  1991,  4  female  Special  Agents  were  selected 
for  a  foreign  position. 

During  fiscal  year  1992,  1  female  Special  Agent  has  been 
selected  for  a  foreign  position.  However,  there  are  two  foreign 
positions  for  which  female  Special  Agents  have  applied  but  for 
which  no  selection  has  been  made. 

-    9.   How  many  eligible  female  S/A's  applied  for  a  Country 
Attache  (CA)  position  in  1990?  1991?  1992? 

Answer:  The  following  response  does  not  include  those 
eligible  female  Special  Agents  who  applied  for  a  position  as  a 
Country  Attache  which  was  subsequently  canceled  by  DEA. 
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During  fiscal  year  1990,  4  eligible  female  Special  Agents 
applied  for  a  Country  Attache  position. 

During  fiscal  year  1991,  3  eligible  female  Special  Agents 
applied  for  a  Country  Attache  position. 

During  fiscal  year  1992,  5  eligible  female  Special  Agents 
applied  for  a  Country  Attache  position. 

10.  How  many  female  S/As  were  selected  for  a  CA  position  in 
1990?  1991?  1992? 

Answer:  During  fiscal  year  1990,  no  female  Special  Agents 
were  selected  for  a  Country  Attache  position. 

During  fiscal  year  1991,  no  female  Special  Agents  were 
selected  for  a  Country  Attache  position. 

During  fiscal  year  1992,  no  female  Special  Agents  were 
selected  for  a  Coxintry  Attache  position. 

11.  Are  female  S/A's  excluded  from  being  assigned  to  any 
foreign  country  because  of  gender? 

Answer:  Female  Special  Agents  are  not  excluded  from 
assignment  to  any  foreign  post  of  duty  based  upon  gender. 

12.  Please  provide  neimes  and  offices  of  female  S/A's  assigned 
to  foreign  posts  in  1990.   1991.   1992. 

Answer:  DEA  construes  this  request  to  refer  to  assignment  to 
permanent  duty  stations  overseas,  as  opposed  to  temporary 
assignments  or  details,  and  responds  as  follows: 

During  fiscal  year  1990,  the  following  female  Special  Agents 
were  assigned  to  foreign  posts  of  duty: 

-  Bern,  Switzerland 

—  Bogota,  Colombia 
_   Caracas,  Venezuela 
Caracas,  Venezuela 
—  Lima,  Peru 
-Johnson  —  Lima,  Peru 
Mexico  City,  Mexico 

—  Nassau,  Bahamas 
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During  fiscal  year  1991,  the  following  female  Special  Agents 
were  assigned  to  foreign  posts  of  duty: 

fitzerland 
j£  Bogota,  Colombia 
—  Bogota,  Colombia 

—  Caracas,  Venezuela 
Cochabamba,  Bolivia 

—  Lima ,  Peru 

—  Lima,  Peru 
—  Mexico  City,  Mexico 

-^   Nassau,  Bahamas 

—  Panama  City,  Panama 
:is,  France 

—  Milan,  Italy 
» —  Santiago,  Chile 

During  fiscal  year  1992,  the  following  female  Special  Agents 
were  assigned  to  foreign  posts  of  duty: 

—  Bogota,  Colombia 
—  Cochaiamba,  Bolivia 
Lima ,  Peru 

—  Lima,  Peru 
exico  City,  Mexico 

—  Nassau,  Bahamas 
France 

—  Milan,  Italy 
_^  Santiago,  Chile 

—  Monterrey,  Mexico 

13.  What  is  [sic]  the  criteria  used  for  S/A  assignments  to 
foreign  positions?  Does  the  criteria  change  according  to  the 
foreign  assignment? 

Answer:  The  specific  criteria  used  for  Special  Agent 
assignments  to  foreign  posts  of  duty  vary  according  to  the  foreign 
assignment.  For  example,  certain  foreign  posts  of  duty  require 
prior  Jcnowledge  of  a  particular  language.  Additionally,  certain 
foreign  posts  of  duty  have  been  designated  by  the  Department  of 
State  as  "hardship  posts"  due  to  unhealthy  conditions  or  security 
considerations.  Because  of  other  conditions  such  as  lack  of 
available  education,  the  Department  of  State  has  restricted  certain 
posts  of  duty  to  adults  only.  All  specific  criteria  and 
restrictions  are  listed  on  the  Vacancy  Announcement  for  the 
particular  foreign  position. 

Assuming  the  specific  requirements  as  set  forth  on  the  Vacancy 
Announcement  are  met,  then  consideration  is  given  by  DEA  to  such 
factors  as   the   applicant's  length  of  seirvice,   breadth  of 
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experience,   grade   level,   educational   background,   training, 
performance  appraisals  and  recommendation  of  the  supervisor. 

For  additional  information  relating  to  criteria  for  foreign 
assignments,  see  Exhibits  A,  C,  D,  E,  F  and  I,  attached. 

14.  Is  the  selection  process  based  primarily  on  S/A's 
qualifications? 

Answer:  For  purposes  of  responding  to  this  request,  DEA 
assumes  that  -the  request  refers  to  the  selection  process  for 
foreign  positions.   See  the  response  to  Request  No.  13,  above. 

15.  Is  the  S/A*s  family  a  consideration  in  the  selection 
process  for  a  foreign  position?  If  so,  what  is  the  criteria  and 
does  it  apply  to  all  families  of  S/A's? 

Answer:  A  Special  Agent's  family  is  not  a  consideration  by 
DEA  in  the  selection  process  for  a  foreign  position.  However,  as 
noted  in  the  response  to  Request  No.  13,  above,  certain  foreign 
posts  of  duty  have  been  designated  by  the  Department  of  State  as 
"adults  only"  posts  and  that  information  is  included  in  the  Vacancy 
Announcement.  In  making  its  selection,  DEA  simply  insures  that  all 
applicants  understand  the  specific  restrictions  placed  upon  the 
position.  At  the  present  time,  DEA  assigns  Special  Agents  to  two 
foreign  posts  which  have  been  designated  by  the  Department  of  State 
as  "adults  only"  —  Bogota,  Colombia,  and  Barranquilla,  Colombia. 

16.  How  many  S/A's  were  sent  to  language  school  in  1990? 
1991?  1992? 

Answer:  During  fiscal  year  1990,  73  Special  Agents  attended 
language  school,  31  of  which  were  involved  in  Operation  Snowcap. 

During  fiscal  year  1991,  12  5  Special  Agents  attended  language 
school,  4  6  of  which  were  involved  in  Operation  Snowcap. 

During  fiscal  year  1992,  84  Special  Agents  attended  language 
school,  42  of  which  were  involved  in  Operation  Snowcap. 

17.  What  percentage  of  female  S/As  attended  language  school 
in  1990?  1991?  1992? 

Answer:  Of  the  73  Special  Agents  who  attended  language 
school  in  fiscal  year  1990,  6.8  per  cent  were  female. 
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Of  the  125  Special  Agents  who  attended  language  school  in 
fiscal  year  1991,  7.2  per  cent  were  female. 


Of  the  8  4  Special  Agents  who  attended  language  school 
fiscal  year  1992,  1.2  per  cent  were  female. 


in 


18.  What  is  the  percentage  of  S/A's  assigned  to  two  or  more 
foreign  position[s]  in  the  past  fifteen  years?  How  many  females 
have  received  two  or  more  foreign  positions  in  the  past  fifteen 
years? 

Answer;  DEA  does  not  maintain  its  records  in  a  manner  in 
which  this  infomnation  is  readily  available,  if  at  all.  To  the 
extent  that  DEA  is  able  to  provide  a  response  to  all  or  part  of 
this  request,  we  will  do  so  as  soon  as  the  information  is  compiled. 

19.  How  many  female  S/A's  have  successfully  completed  Snowcap 
training? 

Answer;  As  of  October  1,  1992,  at  least  11  female  Special 
Agents  have  successfully  completed  training  for  Operation  Snowcap. 

20.  What  is  the  average  time  frame  between  successful 
completion  of  training  and  deployment  for  all  S/As? 

Answer:  For  purposes  of  responding  to  this  request,  DEA 
assumes  that  the  request  refers  to  the  average  time  freune  between 
successful  completion  of  training  and  initial  deployment  in 
connection  with  Operation  Snowcap.  Deployment  in  Operation  Snowcap 
normally  occurs  one  to  two  months  after  the  successful  completion 
of  training.  Deployment  is  voluntary  and  must  be  requested  by  the 
Special  Agent. 

A  typical  training  and  deployment  schedule  for  Special  Agents 
participating  in  Operation  Snowcap  is  as  follows: 

June,  FYtfl  —  Assessment  and  Selection  (1  week) 

July  through  August,  FY#1 —  Ranger  School  (8  weeks) 

October,  FY#1  through  May,  FY  if  2  —  Language  School  (6  months) 

June,  FY#2  or  October,  FY#2  —  Deployment  recommended 

21.  What  is  the  average  time  frame  between  successful 
completion  of  training  and  deployment  for  all  female  S/A's? 
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Answer:  For  purposes  of  responding  to  this  request,  DEA 
assumes  that  the  request  refers  to  the  average  time  frame  between 
successful  completion  of  training  and  initial  deployment  in 
connecrion  with  Operation  Snowcap.  The  average  time  frame  between 
successful  completion  of  training  and  deployment  in  Operation 
Snowcap  is  identical  for  both  male  and  female  Special  Agents.  See 
the  response  to  Request  No.  20,  eibove. 

22.  What  are  the  names  of  the  women  who  are  in  the  Snowcap 
Program? 

Answer;  The  following  female  Special  Agents  are  presently 
participating  in  Operation  Snowcap: 


23.   How  many  S/A's  applied  for  the  S/A's  position  in' 
on  May  29,  1992? 

Answer:    Thirty-s^  Special  Agents  applied  for  the  Special 
Agent  position  inflHHHjk  which  closed  on  May  29,  1992. 


24.>__ 


m 


made  the  best  qualified  list  for  the  S/A's  position 
and  what  were  their  qualifications? 


Answer:  See  DEA  Form  61,  Merit  Promotion  Selection  Register, 
(attached  as  Exhib^tK^fo^a  listing  of  the  best  qualified 
candidates  for  the  ^^I^^^^Uft  position. 

See  computer  biography  sheets  (attached  as  Exhibit  L)  for 
basic  qualifications  of  the  best  qualified  candidates. 


25.   What   ar 
selected  for  the 

Answer:    Special  Agent 
selection  for  the 


qualifications   for  being 


_    qualifications  for 
vacancy  were  as  follows: 


76 


Juan  Vigil,  Esq. 
Richard  LaFond,  Esq. 


Page  11 


26.   When  did 

Answer:    Special  Agent 
13  level  on  June  28,  19S2. 


receive  his  promotion  to  GS-13? 
was  promoted  to  the  GS- 


27.   Does 


have  any  experience  as  an  acting  GS- 


14? 


.•     Answer:    In  responding  to  this  request,  DEA  construes  the 

term  "acting  GS-14"  to  mean  formal'ly  temporarily  assigned  or 

^detailed  as  an  Acting  G.roup  Supervisor.   Special  Agent  ^■■^■H 

HHBBiad  not  been  formally  temporarily  assigned  or  detailec^9^arr 

vc^rig  Group  Supervisor  at  the  time  of  his  selection  for  the 

position.  \ 
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wife  ever  a  consideration  in  his 
's  position? 


Answer:  An  Agent's  spouse  is  not  a  consideration  in  the 
selection  of  a  Special  Agent  for  a  foreign  position.  However, 
before  an  Agent  is  selected  for  a  foreign  position,  the  Agent  is 
asked  whether  his  or  her  spouse  is  aware  of  the  pending  application 
and  whether  the  spouse  concurs  in  and  supports  the  Agent  in 
assuming  the  foreign  position. 

With  respect  to  Special  ^9^"'^^mHiHliH'  ^^  ^^^  asked  by 
DEA  whether  his  wife  knew  of  his^penain^^application  and  was 
supportive  of  his  undertaking  the  foreign  assignment  if  selected. 


wife  employed  in  a  professional 
being  selected  for  the  S/A  position 


DEA  has  no  knowledge  if  or  in  what  capacity  Special 
wife  was  employed  prior  to  his  selection  for  the 
position. 


a  G/S 

IS  group? 


in 


and  was 


Answer :    Special  Ai 
Supervisor  of 
Field  Division.' 
Enforcement  Group  II  in 
reported  to  Special  Age 


Field  Division  and 


31.  In  the  past  three  years  has  there  been  any  preferential 
treatment  towards  the  male  gender  in  the  selection  process  for 
foreign  S/A  or  CA  assignments  or  promotion  to  GM-14,  GM-15,  and  GM- 
16? 


Answer: 


No. 
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If  you  have  any  questions  concerning  the  responses  to  these 
requests,  please  contact  Attorney  Bettie  E.  Goldman  of  my  staff  at 
(202)  307-8085. 

Sincerely, 


tju^-. 


Ellen  Harrison 
Associate  Chief  Counsel 
Civil  Litigation  Section 


Enclosures 

Via  Express  Mail 

cc:   Special  Agent  Ann  Marie  C.  Garcia 
Denver  Field  Division 
(w/o  enclosures) 

Donald  A.  Klopfer 

EEO  Counselor 

Denver  Field  Division 

(w/o  enclosures)        "■• 
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Ms.  Shirley  Garcia.  Thank  you,  Mr.  Chairman  and  members  of 
the  subcommittee,  for  inviting  me  to  testify  about  sexual  harass- 
ment and  discrimination.  I  ask  that  my  statement  be  entered  into 
the  record. 

My  name  is  Shirley  Ann  Garcia.  I  am  not  here  as  a  representa- 
tive of  the  Bureau  of  Alcohol,  Tobacco  and  Firearms.  I  am  testify- 
ing as  an  individual  who  works  for  ATF.  I  would  like  to  acknowl- 
edge that  ATF  has  paid  for  my  travel  expenses  and  leave  to  testify 
today. 

I  have  worked  for  the  Department  of  Treasury,  Bureau  of  Alco- 
hol, Tobacco  and  Firearms,  for  5^2  years.  I  currently  work  in  the 
Dallas  Field  Division  as  an  investigative  assistant.  During  my  ca- 
reer with  ATF,  I  have  received  good  performance  evaluations.  How- 
ever, during  the  past  3  years,  I  have  had  great  difficulty  perform- 
ing my  job  due  to  sexual  harassment  and  retaliation  from  ATF 
managers. 

I  have  been  denied  a  promotion.  I  have  been  told  I  was  a  liar. 
For  the  past  3  years,  I  have  been  seeing  a  psychotherapist  regard- 
ing sexual  harassment  and  retaliation.  In  January  1991,  I  con- 
tacted the  ATF  Equal  Employment  Opportunity  Assistant  Director 
and  reported  I  had  been  experiencing  sexual  harassment  from  the 
Dallas  special  agent  in  charge  known  as  SAC. 

I  reported  that  the  SAC  was  addressing  me  in  a  demeaning  and 
degrading  manner.  I  reported  several  incidences  which  I  considered 
created  a  hostile  work  environment. 

For  example,  one  day  while  I  was  preparing  my  lunch  at  work, 
the  SAC  told  me  that  I  ought  to  use  a  dildo,  because  it  "didn't  leave 
a  wet  spot  in  the  sheets."  On  several  occasions  the  SAC  would  flick 
his  cigarette  ashes  down  the  front  of  my  blouse.  I  told  the  ATF 
EEO  Assistant  Director  that  I  was  frightened  of  the  SAC  because 
of  his  high  position  and  intimidating  demeanor. 

I  was  assured  that  the — I  was  assured  by  the  ATF  EEO  Assist- 
ant Director  that  if  I  filed  an  EEO  complaint  she  would  guarantee 
my  anonymity.  I  filed  that  EEO  complaint  and  it  has  changed  the 
rest  of  my  life. 

The  sexual  harassment  I  experienced  was  painful.  However,  the 
offenses  have  grown  in  severity  as  I  have  worked — as  I  was  worked 
into  the  Department  of  the  Treasury  EEO  process.  Within  24  hours 
of  filing  my  EEO  complaint,  the  SAC  approached  me  in  an  intimi- 
dating manner  and  let  me  know  he  knew  I  had  filed  the  complaint 
regarding  his  behavior. 

The  Dallas  ATF  EEO  regional  manager  informed  me  that  I  could 
transfer  to  a  different  city  to  escape  the  harassment.  However,  I 
would  have  to  incur  the  financial  hardship  of  paying  for  the  move. 
I  was  told  that  ATF  had  nothing  more  to  offer  me.  I  was  told  that 
ATF  could  do  nothing  to  the  harasser  until  he  committed  another 
offense. 

In  February  1991,  due  to  fear  of  continued  harassment  and  retal- 
iation, I  did  not  file  a  formal  EEO  complaint.  In  April  1991,  82 
days  after  my  last  EEO  counseling  session,  I  was  escorted  to  the 
ATF  Deputy  Associate  Director  of  Law  Enforcement,  known  as  the 
DADLE,  Edward  Daniel  Conroy's  office.  Conroy  told  me  that  some- 
one had  written  an  anonymous  letter  to  the  Department  of  the 
Treasury  complaining  that  the  Dallas  SAC  was  harassing  someone. 
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Conroy  told  me  that  since  I  had  filed  an  informal  EEO  complaint 
and  had  not  gone  formal,  that  I  was  the  one  who  probably  sent  the 
letter. 

I  told  him  I  did  not  write  the  letter;  I  did  not  write  any  letter 
to  the  Department  of  the  Treasury.  He  pulled  out  my  informal 
EEO  complaint  and  told  me  we  were  going  to  discuss  it,  and  I  told 
him  I  did  not  want  to  discuss  this. 

This  is  in  violation  of  the  Notice  of  Rights  and  Privacy  Act  for 
him  to  have  that  informal  complaint.  For  almost  3  hours,  he  inter- 
rogated me  in  his  office.  During  that  time,  I  continued  to  tell  him 
I  did  not  want  to  talk  about  my  EEO  complaint.  He  yelled  at  me, 
he  insulted  me,  he  even  asked  me  what  I  found  offensive  about  the 
dildo  remark.  He  told  me  that  a  SAC  can  do  anything  he  wanted 
to  do. 

This  meeting  was — ^this  meeting  was  extremely  upsetting  to  me 
and  I  cried  through  most  of  it.  I  feel  like  I  was  treated  like  a  crimi- 
nal. Approximately  1  week  later,  I  contacted  the  EEO  manager  and 
reported  that  he  had  my  informal  complaint.  She  told  me  she 
would  call  headquarters  and  get  back  to  me.  She  never  called  me 
back. 

Later,  when  I  talked  to  her  in  January  1993,  she  told  me  that 
she  could  not  solicit  EEO  problems  from  the  field  and  that  is  why 
she  had  not  made  a  report  of  it.  When  I  filed  another  EEO  com- 
plaint, she  said  that,  regarding  Mr.  Conroy,  she  stated  that  due  to 
her  lack  of  action,  that  I  couldn't  mention  the  fact  that  he  had  in- 
timidated me  because  she  had  not  filed  the  report  and  it  would  not 
be  considered  timely. 

In  July  1991,  the  SAC  was  transferred  to  the  Virgin  Islands.  It 
was  a  job  with  less  responsibility  and  he  retained  his  full  pay.  Ac- 
tually, he  received  an  increase  in  pay.  Everybody  was  told  it  was 
voluntary. 

I  have  used  the  system,  I  have  outlined  it  in  my  documentation. 
I  would  like  to  say  that  I  represented  myself  in  Treasury's  decision 
not  to  investigate  my  allegations. 

I  am  pleased  to  tell  you  that  in  August  1993,  the  EEOC  Office 
of  Review  and  Appeals  issued  a  decision  that  the  Department  of 
the  Treasury  not  only  accept  my  EEO  complaint  regarding  Daniel 
Conroy,  but  it  ruled  that  the  Treasury  go  back  and  investigate  all 
sexual  harassment  that  began  in  1990  up  to  and  including  1993. 

I  would  like  to  say  the  Department  of  the  Treasury  investigated 
the  matters  as  ordered  by  the  EEOC,  but  I  cannot  say  that.  As  re- 
cently as  2  weeks  ago,  I  was  told  by  the  Treasury  EEO,  they  had 
nothing  to  offer  me,  even  though  now  the  offending  employees  have 
retired  with  full  benefits  and  now  they  are  refusing  to  discuss  any- 
thing with  the  EEO  investigators. 

I  have  cooperated  with  the  Department  of  the  Treasury  in  every 
aspect.  I  have  filled  out  every  form  they  provided  me.  I  have  at- 
tended every  counseling  session  with  the  intent  of  positive  resolu- 
tion. I  have  tried  to  resolve  my  EEO  complaints  by  working  within 
the  system.  The  discriminating  employees  have  not  only  gone 
unpunished,  they  have  been  rewarded  with  increases  in  pay  and 
choice  job  assignments. 

Thank  you  for  allowing  me  to  testify.  I  will  be  happy  to  answer 
any  of  your  questions. 
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Mr.  Clay.  Thank  you,  and  we  too,  will  look  into  the  specific  accu- 
sations that  you  have  made. 
[The  prepared  statement  of  Ms.  Shirley  Garcia  follows:] 
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Prepared  Statement  of  Shirley  Garcu,  Investigative  Assistant,  BimEAU  ov 
Alcohol,  Tobacco  and  Firearms 

Thank  you  Mr.  Chairman  and  members  of  the  Subcommittee  for 
inviting  me  to  testify  about  sexual  harassment  and 
discrimination. 

I  ask  that  my  statement  be  entered  into  the  record. 
My  name  is  Shirley  Ann  Garcia.   I  am  not  here  as  a 
representative  of  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms.   I  am  testifying  as  an  individual  who  works  for 
ATF.   I  would  like  to  acknowledge  that  ATE  has  paid  for  my 
travel  expenses  and  leave  to  testify  today. 

I  have  worked  for  the  Department  of  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF)  —  Law  Enforcement,  for 
five  and  one  half  years.   I  currently  work  in  the  Dallas 
Field  Division  Office  as  an  Investigative  Assistant  (GS-07) . 
During  my  career  with  ATF,  I  have  received  good  performance 
evaluations.   However,  during  the  past  three  years,  I  have 
had  great  difficulty  performing  my  job  due  to  the  sexual 
harassment  and  retaliation  from  ATF  managers. 

I  have  been  denied  a  promotion.   I  was  told  that  I  was  a 
liar.   For  the  last  three  years,  I  have  been  seeing  a 
psychotherapist  regarding  the  sexual  harassment  and 
retaliation. 

In  January  1991.  I  contacted  the  ATF  Equal  Employment 
Opportunity  (EEO)  Assistant  Director  and  reported  that  I  had 
been  experiencing  sexual  harassment  from  the  Dallas  Special 
Agent  in  Charge  (SAC) .   I  reported  that  the  Special  Agent  in 
Charge  had  been  addressing  me  in  a  demeaning  and  degrading 
manner.   I  reported  several  incidents  which  I  considered 
created  a  hostile  work  environment.   For  example,  one  day 
while  I  was  preparing  my  lunch  at  work,  the  SAC  told  me  that 
I  ought  to  use  a  dildo  because  it  "didn't  leave  a  wet  spot 
on  the  sheets."  On  several  occasions  the  SAC  would  flick 
his  cigarette  ashes  down  the  front  of  my  blouse. 

I  told  the  ATF  EEO  Assistant  Director  that  I  was  frightened 
of  the  Special  Agent  in  Charge  due  to  his  high  position  in 
management  and  his  intimidating  demeanor.   I  was  assured  by 
the  ATF  EEO  Assistant  Director  that  if  I  filed  an  EEO 
complaint,  she  would  guarantee  my  anonymity. 

I  filed  that  EEO  complaint  and  it  has  changed  the  rest  of  my 
life.   The  sexual  harassment  I  experienced  was  painful; 
however,  the  offenses  have  grown  in  severity  as  I  was  worked 
into  the  Department  of  Treasury  EEO  process. 

*    Within  24  hours  of  filing  my  EEO  complaint,  the  SAC 

approached  me  in  an  intimidating  manner  and  let  me  know 
that  he  knew  that  I  had  filed  a  complaint  regarding  his 
behavior. 
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*  The  Dallas  ATF  EEO  Regional  Manager  informed  me  that  I 
could  transfer  to  a  different  city  to  escape  the 
harassment;  however,  I  would  have  to  incur  the 
financial  hardship  of  paying  for  the  move. 

I  was  told  that  ATF  had  nothing  more  to  offer  me.   I 
was  told  that  ATF  could  do  nothing  to  the  harasser 
until  he  committed  another  offense. 

*  In  February  1991.  due  to  fear  of  continued  harassment 
and  retaliation,  I  did  not  file  a  formal  EEO  complaint 
with  the  Department  of  the  Treasury  Regional  Complaint 
Center  (RCC) . 

In  my  last  EEO  counseling  meeting  I  was  given  a  copy  of 
the  my  "NOTICE  OF  RIGHTS".   It  stated  that  if  I  did  not 
file  a  formal  complaint,  the  counselor  would  destroy 
her  notes  concerning  the  contact  in  45  days. 

In  addition,  I  received  a  copy  of  the  "PRIVACY  ACT 
NOTICE".   It  stated  that  my  EEO  co\inseling  report  could 
be  used  in  a  depersonalized  manner  for  statistics,  etc. 

**   In  April  1991.  eighty-two  (82)  days  after  my  last  EEO 
counseling  session,  I  was  escorted  to  ATF  Deputy 
Associate  Director  of  Law  Enforcement  (DADLE) ,  Edward 
Daniel  Conroy's  office.   DADLE  Conroy  told  me  that 
someone  had  written  an  anonymous  letter  to  the 
Department  of  Treasury  complaining  that  the  Dallas  SAC 
was  sexually  harassing  someone.   DADLE  Conroy  told  me 
that  since  I  had  filed  an  anonymous  EEO  complaint,  I 
must  have  sent  the  letter.   I  told  him  I  did  not  write 
the  letter. 

DADLE  Conroy  pulled  out  a  copy  of  my  Informal  EEO 
complaint  and  he  told  me  we  were  going  to  discuss  my 
EEO  complaint.   I  told  him  I  did  not  want  to  talk  to 
him  about  my  EEO  complaint.   According  to  the  "NOTICB 
OF  RIGHTS'*  and  "PRXVACY  ACT",  Conroy  should  not  have 
been  in  possession  of  ay  informal  EEC  complaint. 

For  almost  three  hours,  DADLE  Conroy  Interrogated  me  in 
his  office.   During  that  time,  I  continued  to  tell  him 
that  I  did  not  want  to  discuss  my  EEO  complaint.   DADLE 
Conroy  yelled  at  me  and  was  Insulting.   He  asked  me 
what  I  foxind  offensive  about  the  SAC's  dlldo  remark. 
Conroy  told  me  that  I  made  up  the  sexual  harassment 
charges.   He  told  me  that  a  SAC  can  do  anything  he 
wanted  to  do. 

This  meeting  was  extremely  upsetting  to  me.   I  cried 
through  most  of  it.   I  felt  that  I  was  treated  like  a 
criminal . 
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**   Approximately  one  week  later,  I  contacted  the  Dallas 
EEO  Regional  Manager  and  reported  that  DADLE  Conroy 
had  used  my  EEO  counseling  report  to  interrogate  me. 
I  told  her  I  wanted  to  know  who  had  given  a  copy  of  my 
EEO  report  to  Conroy.   The  EEO  Manager  told  me  she 
would  contact  ATF  Headquarters  in  Washington,  D.C.  and 
get  back  to  me. 

**   The  EEO  Regional  Manager  never  got  back  to  me. 

When  I  contacted  the  EEO  Regional  Manager  in  January 
1993,  she  said  that  I  should  have  "made"  her  report 
Conroy 's  behavior.   The  EEO  Manager  said  that  she  could 
not  "solicit"  EEO  problems  from  the  field,  as  that  made 
ATF  management  look  bad.   She  told  me  I  could  not  bring 
up  Conroy 's  actions  because  she  had  not  filed  a  report. 
Due  to  her  lack  of  action,  she  said  that  Treasury  RCC 
would  not  consider  my  complaint  as  timely. 

**   In  July  1991.  it  was  announced  that  the  Dallas  SAC  had 
volunteered  to  transfer  to  the  Virgin  Islands.   He 
would  be  given  a  job  with  less  responsibility,  but 
would  retain  SAC's  pay.   Actually,  he  received  an 
increase  in  salary  due  to  the  geographic  locality  pay. 

**   I  have  used  the  following  avenues  to  resolve  mv  EEO 
complaints  with  ATF; 

1.)   In  October  1992.  I  filed  a  complaint  with  the 
Department  of  Treasury,  Office  of  Inspector 
General  (OIG)  regarding  DADLE  Conroy 's  retaliation 
and  EEO  violations  by  the  Dallas  SAC. 

2.)   In  January  1993.  OIG  concluded  that  the  Office  of 
Special  Counsel  (OSC)  and  the  Equal  Employment 
Opportunity  Commission  (EEOC)  handled  these 
matters . 

OIG  referred  my  case  to  OSC  and  EEOC  with  a  letter 
stating  they  could  do  what  they  deemed 
appropriate. 

3.)   OSC  concluded  that  EEOC  should  handle  the  matter. 

4.)   In  March  1993.  EEOC  contacted  ATF  Director  Higgins 
and  asked  if  they  could  take  over  my  EEO 
complaints. 

5.)   In  March  1993.  ATF  Director  Higgins  responded  to 

EEOC  by  informing  them  that  I  had  indicated  that  I 
was  satisfied  with  the  handling  of  my  EEO 
complaint  in  1991. 
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Director  Higgins  informed  the  EEOC  that  I  had 
filed  a  second  EEO  complaint  regarding  retaliation 
and  that  he  believed  that  the  Treasury  Department 
would  conduct  a  fair  and  impartial  investigation 
into  the  matter. 

6.)   In  March  1993.  I  filed  a  formal  complaint  with  the 
Treasury  RCC  regarding  DADLE  Conroy's  continuing 
and  ongoing  intimidation  and  retaliation. 

During  my  dealings  with  the  Treasury  RCC  I  was 
told  that  I  did  not  know  what  I  was  talking  about. 

7.)   In  April  1993.  The  Treasury  RCC  denied  my  formal 

EEO  complaint  on  the  grounds  that  I  had  not  stated 
a  claim  and  that  I  was  not  timely. 

8.)   In  May  1993.  I  filed  an  appeal  to  the  EEOC  in 

Washington,  D.C.  regarding  Treasury's  refusal  to 
accept  and  investigate  my  EEO  complaints. 

9.)   In  August  1993.  the  EEOC  Office  of  Review  and 

Appeals  issued  a  decision  that  the  Department  of 
Treasury  not  only  accept  my  EEO  complaint 
regarding  retaliation  by  DADLE  Conroy,  it  ruled 
that  Treasury  investigate  any  sexual  harassment 
which  began  in  1990  up  to  an  including  1993. 

I  would  like  to  say  that  the  Department  of  Treasury 
investigated  the  matters  as  ordered  by  the  EEOC. 

I  cannot. 

As  recently  as  two  weeks  ago,  I  was  told  by  Treasury  EEO 
that  they  had  nothing  to  offer  me  —  even  though  the 
offending  employees  have  retired  with  full  benefits  and  are 
refusing  to  talk  to  EEO  investigators. 

I  have  cooperated  with  the  Department  of  Treasury  in  every 
aspect.   I  have  filled  out  every  form  they  provided  me.   I 
have  attended  every  counseling  session  with  the  intent  of 
positive  resolution.   I  have  tried  to  resolve  my  EEO 
complaints  by  working  within  the  system. 

The  discriminating  employees  have  not  only  gone  unpunished, 
they  have  been  rewarded  with  increases  in  pay  and  choice  job 
assignments. 

Thank  you  for  allowing  me  to  testify. 

I  will  be  happy  to  answer  any  questions  you  may  have. 
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Attachments  -  Shirley  Garcia 

I  have  attached  the  following  documentation  for  your  review: 

ATF  EEO  Counseling  Reports  (1991)  (11  pages) 
Correspondence  from  ATF  Director  and  EEO  Witness  (4  pages) 
EEOC  Appeal  Decision  dated  08/28/93  (11  pages) 
GAO  Testimony  before  the  Senate  dated  05/26/93  (13  pages) 
Correspondence  from  EEOC  and  Director  Higgins  -  March  1993 

(6  pages) 


I  would  be  glad  to  assist  you  if  additional  details  or 
documentation  is  needed. 
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EEO  COUNSELING  REPORT  -   INDIVIDUAL  COMPLAINT 

PART  I  (Through  Initial  Interviawl 

(Follow  separate  instructions  and  use  a  continuation  sheet  if  necessarvl 


1.      i^egional  Complaints 
Cenier  Name.  Address 
and  Telephone  Number 

2.      6=0  Officer  Name,  Address 
and  Telephone  Number 
Irene    Sandate 

^^  BAir 

1114   Commerce   St.Rm 
Dallas,    TX   75242 

3. 

09 

EEO  Counselor  Name. 

Address  &  Telepnone 

Number 

Irene   Sandate 

1114   Cotmierce   St 

Dallas,    TX   75242 

* 

4.      Date  Counseling  R(»t 

Sought 
January    16,    1991 

'.a^ional   Complaints   Ceni 
■050  Alpha  Road 
•^il   scop   STOO-1010 

5.      Date  of  Frst  Interview 
January    17,    1991 

3.      Employee  or  AppBcant:  Nam 
Employee:  Official  title,  Serie 

Shirley  Garcia 
Investigative  Assistant 

>.      Basis  or  Type  of  Diseriminat 

G     Age 

Sate  of  Birth             O     Relision 

a.  Business  or  Home  Address, 
s  &  Grade. 

.    GS     1802-6 

8. 

a 
a 

a 
a 

a 
c 
a 
c 

G 

a 
& 
a 

Matter  Causing  Compli 

Appointment            □ 

As.-signrr.ent  of         G 
Duties                      Q 

Avwfds                    Q 

Change  to               q 
Lower  Grade 

Classification           q 
Conv  to  F/T  CC      Q 
Duty  Hours              n 
Eval-Appraisal          (X 
Merit  Pay 

Eval-Appraisal          ^ 
Non  Merit  Pay         _ 
E;iam/Test 
Harassment              q 
Overtime 

int  or  Issue 

Pay 

Promotion 
Reassignment 
Reinstatement 

Removal/ 
Separation 

Reprimand 

Resignation 

Retirement 

Sexual 

Q     Training 

a     Within  Grade 

Increase 
D     Woriting 

on 

a     Color            a     Race 

Conditions 
C     Other  (ExplainI 

D/M/Y 

C     National  Origin               (3     £ 

Fei 

ex               Q     Other 

aaie 

C     Retaliation/ 
Reprisal  lor 
Involvement  in 
Complaints 
P-ocess 

Handicao: 
G     Mental 
3     Physical 

Suspension 

Termination 
During   Probation 

Time/ Attendance 

An  cEO  Counselor  cannot  reveal  the  idcntrry  of  a  person  who 
oerson  counseled.  Is  Complainant  willing  to  have  his/her  name 
is  "Yes,"  Complainant  must  give  permission  by  signing  name 


has  come  for  counseling,  except  when  authorized  to  do  so  by  the 
reveal<3d  during  the  counseling  stage?  Yes  C  No  i?S  If  answer 
in  the  space  following: 


Signature  of  Complainant 


0.    Organization  Where  Alleged  Dtscrimir\ation  Occurred  and  Date 
of  Occurrence. 
3ATF,    Dallas  DisCricc  Office,    j^^^    1990  &  c:<. 


^1.    Give  date  Complainant  became  aware  of  alleged  discrimination 

(f  substantiaUy  different  from  that  shown  in  10.  Exptoin. 
itlnulng.      Most  recent,    January   16.    1991, 


2.    If  complaint  appears  to  be  untimety,  what  explanation  is  offered  to  explain  why  Courtselor  was  not  contacted  within  X  days? 


13.    Provide  a  brief  description  of  complaint,  summarizing  act)or\s  which  caused  counsefing  to  be  sought  and  which  complainant  b«Otv«s 
are  discriminatory. 
I  have  been  discriminated  against   because  of  toy   sex,    female  by  Michael  Huckaby,    Special 
Agent   in  Charge,    Dallas   District  Office,      He  has  made  offensive   statements   and   remarks 
of   a   sexual  nature,    he  has  physically  harassed  me  and  has  subjected  me    to  verbal  abuse 
and   intimidation. 


4.    Remedial  Action  Desired  by  Complainant 

I  want  the  sexual  harassment  and  verbal  abuse  and  intimidation  to  cease. 


On  the  sama  maner  has  Complainant  filed  a  grievance  under  a  negotiated  grievance  procedure?     Yes  Q     No  S{ 

Under  the  Agency  gnevance  system?     Yes  G     No  ;P 

Has  Complainant  appealed  to  the  Merit  Systerru  Protection  Board?     Yes  Q     No  QC 

If  gnevance  or  appeal  has  been  filed,  what  is  its  status? 


5.    Does  Complainant  elect  to  have  a  representative? 
Yes  G     NoxS3C 


:  in  •  c3  Tn  ^atvious  fomoN  ro  c  ct  -ii  i  '»  Si  oesoLrrf 


17.    Signature  of  Counselor  and  Oat*  Siqned 


rf~    ci-  *■< 


zz. 
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1/17/91-  Shirley  Garcia 


Since  on  or  about  January  1990,  the  complainant  alleges  that  Mr. 
Huckaby  has  verbally  addressed  her  in  a  demeaning  and  degrading 
manner.  He  has  made  statements  such  as  "...get  your  head  out  of 
your  ass."  He  has  screamed  at  her  to  "shut  up,  you  don't  know  what 
you're  doing."  He  has  told  her  to  shut  up  because  she  didn't  know 
how  to  talk.  He  told  an  old  boy  friend  of  hers  (special  agent) , 
that  she  had  said  he  was  a  "bum  fuck."  She  alleges  she  never  made 
that  statement  and  told  him  not  to  say  things  like  that  to  her  or 
to  anyone  else. 

In  November  of  1990,  some  of  the  district  staff  including  Mr. 
Huckaby  gave  blood.  The  needle  that  had  been  inserted  into 
complainant's  vein  was  somewhat  painful  and  she  expressed  her  pain 
out  loud.  Mr.  Huckaby  said  it  sounded  like  she  was  having  an 
orgasm.  He  said  this  in  front  of  the  other  staff  members.  The 
staff  started  repeating  what  Mr.  Huckaby  had  said.  Also,  during 
November,  complainant  was  at  the  microwave  fixing  something  to  eat, 
Mr.  Huckaby  came  by  and  said  "What  do  you  have  in  there,  it  sounds 
like  a  dildo."  Complainant  said  "I  beg  your  pardon."  He  said  she 
ought  to  use  one  because  it  didn't  leave  a  wet  spot  on  the  sheets. 
Complainant  walked  out  of  the  room  at  this  point. 

On  or  about  December  27,  1990,  the  complainant  was  at  Mr.  Huckaby 's 
secretary's  desk  talking  to  her  and  to  someone  on  the  phone.  Mr. 
Huckaby  walked  by  them  and  hit  complainant  on  her  rear  end  with  a 
file.  Around  this  same  time  period,  when  the  weather  outside  was 
foggy,  Mr.  Huckaby  came  into  complainant's  office  and  made  the 
statement  that  this  kind  of  weather  made  him  horny.  Complainant 
told  him  "I  don't  like  the  way  that  sounds  and  I  don't  want  to  hear 
what  you  have  to  say  next"  and  then  walked  out  of  her  office. 
Complainant's  assistant,  Leeann  Delk,  was  also  in  the  office  at 
this  time. 

On  January  11,  1991,  complainant  was  in  the  office  trying  to  get 
past  Mr.  Huckaby  to  another  area  of  the  office.  Mr.  Huckaby 
blocked  her  path  by  stepping  right  in  front  of  her.  Complainant 
told  him  to  go  on  ahead.  He  said  no,  that  she  should  go  ahead. 
When  she  attempted  to  get  past  him  again,  he  stepped  in  front  of 
her.  This  continued  for  a  few  seconds  until  complainant  was 
finally  able  to  get  by. 

On  January  16,  1991,  complainant  told  Mr.  Huckaby  that  she  wanted 
to  volunteer  for  a  detail  in  Washington  because  she  felt  it  would 
expand  her  knowledge  of  the  agency  and  help  her  learn  some  basic 
concepts  in  communications  which  was  related  to  her  job.  Mr. 
Huckaby  told  her  that  she  couldn't  go  because  he  needed  her  in  the 
office.  He  said  he  would  lock  her  up  if  necessary  to  keep  her  in 
the  office  doing  text  entries  and  would  yank  the  phone  off  the  wall 
to  keep  her  from  talking  to  the  agents.  Complainant  states  she  was 
very  intimidated  by  his  comments  and  the  manner  in  which  he 
delivered  these  statements. 
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-2- 

According  to  complainant,  Mr.  Huckaby's  conduct  and  behavior  is 
affecting  not  only  her  but  all  staff  members.  Other  male 
supervisors  and  employees  are  conducting  themselves  in  the  seune 
manner.  He  treats  other  females  in  the  office  in  a  similar  manner 
and  they  find  his  behavior  and  conduct  offensive  but  some  tolerate 
it  better  than  others.  Complainant  has  not  been  able  to  tolerate 
it  and  is  currently  seeing  a  counselor  from  the  Employee  Referral 
Program . 


Complainant  states  she  has  received  very  good  performance 
evaluations  from  her  current  supervisors  as  well  as  former 
supervisors.  She  enjoys  her  work  but  would  like  the  opportunity 
to  work  in  an  environment  free  of  sexual  harassment,  verbal  abuse 
and  intimidation. 
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IN'JTHLZ-.OiS  .-:=;   CC:Mr.i-;.'lG  THH  £  =  0  C0UN33L!,NG  report  -   INDIVIDUAL 
C0iV!?'_iiN7  ?A?~  i  [Through  Initial  Iniar/iew)  (TD  F  62-03.1) 

DO  NOT  USE  THIS  FOPM  FOR  MANDATORY  PRE-CLASS  COMPLAINT  EEO  COUNSELING 

Complets  Pan  I  Sections  1  Uiroush  17,  during  the  initial  interview.  If  information  is  not  available,  please  indicate  in  the  appropriau  ^ 
nion.  If  more  space  is  needed  to  complete  any  section,  use  continuation  sheet. 

Explain  to  amployee/appficant  that  an  initial  interview  is  exploratory  in  nature  and  statements  written  in  Pan  I  may  be  modified  in  Pan 
if  counseling  i»  continued.  While  necessary  to  obtain  certain  information,  the  initial  inierview  has  as  its  main  purposes:  to  achieve  a 
itual  understanding  of  the  nature  of  ;he  problem;  to  consider  pos:iible  solutions:  and  to  Inform  employee/applicant  of  his/her  rights  and 
ponsibiTfties  if  he/she  wishes  to  file  a  discrimination  complaint. 

Give  the  employee/applicant  one  copy  of  Pan  I,  plus  Notice  of  Rights,  a  Privacy  Act  Notice,  an  Individual  Complaint  Form  for  Employ- 
nt  Discrimifwtion.  and,  if  Section  16  is  answered  affirmatively,  a  Designation  of  Representative  Form.  Retain  original  of  Part  I.  If  there 
io  further  counseling  and  no  notice  indicating  a  reason  for  retention,  destroy  the  original  within  45  days  from  the  date  of  the  final  inter- 
w.  When  notified  by  the  Regional  Complaints  Center  ttiat  the  employee/appricant  has  filed  a  formal  complaint  submit  within  three  days 
:  original  of  Pan  I,  together  wnth  the  original  of  Pan  II  (completed  if  counseling  is  continued  beyond  the  initial  interview)  to  lf>e  Regional 
mplaints  Center  at  the  address  shown  in  Pan  I,  Section  1,  and  deliver  a  copy  of  Pan  II  to  the  complainant.  It  is  important  that  you 
ain  no  notes  and  no  copies  of  this  Report  because  retention  will  create  a  system  of  records  which,  under  the  Privacy  Act.  cannot  exist, 
»use  it  has  not  been  published  in  the  Federal  Register. 

Name,  address  and  FTS  telephone  number  of  the  Regional  Complains  Center  to  which  the  counseling  repon  is  sent  upon  Center's  request. 

Name,  address  and  FTS  telephone  number  of  the  EEO  Officer  to  whom  the  counseling  contact  is  reponed. 

Name,  address  and  FTS  telephone  number,  and  the  administrative  code,  of  Couruelor's  work  organization. 

Date  complainant  first  sought  counsePing.  This  is  the  date  from  which  the  21  days  to  "Notica  of  Right  to  Fila"  are  counted. 

Self-explarutory. 

If  employee:  Give  name,  title,  series  and  grade:  spell  out  name  of  employing  organization,  including  bureau,  office,  division,  branch, 
etc.  and  show  the  administrative  code  of  the  employee's  employing  organization. 

Check  only  the  basis  or  bases  on  which  discrimination  is  alleged  and  fill  in  blanks  where  appropriate.*  If  "Handicap"  (mental,  physical, 
or  both)  is  checked,  employee/applicant  must  offer  evidence  that  he/she  is  handicapped  unless  impairment  is  obvious.  Oesoibe  in 
Section  13.  Counselors  shall  not  release  any  offered  medical  information  to  any  individual  not  directly  involved  in  processing  or  resolv- 
ing the  complaint,  unless  authorizsd  to  do  so  by  employee/applicant.  If  "Other"  is  checked,  explain  fuHy  in  Section  13. 

Maners  causing  complaint  may  be  multiple.  Check  appropriate  box(es).  NOTE:  The  categories  "Within  Grade  Increase,"  "Evaluation 
Appraisal  Merit  Pay."  "Evaluation  Appraisal  Non  Merit  Pay."  and  "Overtime"  include  maners  other  than  general  pay  problems.  If 
"Removal/Separation"  is  checked,  define  further  in  Section  13.  with  reference  to  the  Federal  Persorwel  Manual  (FPM)  Chapter  432. 
"Performance  Based  Adverse  Actions"  or  FPM  Chapter  752,  "Conduct  Based  Adverse  Actions;"  if  "Change  to  Lower  Grade."  is  checked, 
define  further  with  reference  to  Chapter  7S2  to  determine  whether  the  change  is  an  adverse  action.  If  "Suspension"  is  checked,  define 
further  in  Section  13.  with  reference  to  the  FPM  Chapter  752.  "Conduct  Based  Adverse  Actions."  If  a  complaint  concems  leave,  check 
"Time/Attendance"  and  explain  in  Section  13.  If  a  complaint  concems  a  lener  of  unacceptable  performance  (sometimes  titled  "oppor- 
tunity letter")  check  "Evaluation  Appraisal  Non  Merit  Pay"  or  "Evaluation  Appraisal  Merit  Pay."  If  a  complaint  concerns  separation 
during  a  trial  employment  period,  check  'Termination  during  Probation."  If  a  complaint  concems  sexual  harassment,  the  basis  of  which 
has  beer  identified  as  Sex  Discrimination  in  7..  check  "Sexual  Harassment"  as  the  maner  causing  the  complaint.  The  definition  of 
sexual  iurassnient  is  contained  in  the  Equal  Employment  Opportunrty  Commission  Regulations,  23  CFR  §1604.11.  If  a  complaint  con* 
cartas  "admonishment"  or  "reasonable  accomrrtodation  — handicap  or  religion"  check  "Other"  and  explain  in  Section  13. 

Be  sure  you  ask  employee/applicant  whether  he/sfM  wishes  to  have  his/her  rume  revealed  during  the  counseling  stage.  Explain  possi- 
bls  difficulties  involved  \n  obtaining  necessary  information  if  anonymity  is  maintained.  Be  sura  you  emphasize  that  the  signature  here 
shows  assent  only  to  having  his/her  name  revealed. 

Spell  out  the  name,  and  complete  address,  and  show  administrative  code  of  ttie  organizati'on  and  unit  where  the  fnatter(s)  of  concam 
arosa  and  give  a  speoTic  date  wfxn  the  alleged  discrimination  occurred. 

Employee/ Applicant  must  offer  some  reason  why  there  is  a  difference  between  the  dates  in  Section  10  and  in  Section  11. 

If  the  beginning  of  EEO  Counseling  was  delayed  for  more  than  30  days  after  the  occurrence,  or  perception  of  the  occurrence,  of  alleged 
discrimination,  encourage  employee  to  expand  upon  msom  for  delay  and  note  reasons  in  this  Section, 

Summariza  In  a  brief  statement  the  action(s)  which  caused  employee/applicant  to  seek  counseling  and  the  reasons  why  ha/she  beliavas 
that  those  actions  were  discriminatory.  Note  dates  of  occurrences  mentioried.  If  employee/applicant  is  handicapped,  describe  impair- 
ment and  giva  reasons  complainant  beTieves  ha/ she  was  discriminated  agairtst. 

Briefly  doscrfta  wtiat  employee/applicant  befieves  should  be  done  to  remedy  the  alleged  discrimirtation. 

Check  appropriate  boxles).  ^u  should  ask  complainant  to  descn'ba  matter  grieved  or  appealed  in  sufficient  detail  to  enable  you:  to 
determirw  whether  the  present  complaint  concems  the  same  or  a  different  matter;  and  to  locate  records  of  grievance  or  complaint 
in  the  agency.  Useful  details  include:  filing  dates,  representative's  name,  dates  and  types  of  acknowledgement. 

If  "Yes."  call  complainant's  anention  to  Designation  of  Representative  Ftirm. 

Self-explanatory. 

sexual  harassment  is  alleged,  check  "Sex"  and  fill  space  in  appropriatelv. 
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Notice  Of  r.ignxs 

Use  of  the  EEO  complaint  process  is  voluntary.  However,  informal  precomplaint  counseling  is 
a  mandatory  requirement  for  filing  a  formal  EEO  complaint.  You  have  the  right  at  every  stage 
in  the  presentation  of  your  complaint,  including  mandatory  precomplaint  EEO  counseling,  to 
be  accompanied,  represented  and  advised  bya  representative  of  your  own  choosing.  You,  your 
representative,  and  you;  w|tnesses  sfiairbe  frse"-from''^restraint,<iairTBaaGcfl|  interference, 
coercion,  discrimination,  or  rsprisaf  [ftthVpresentatidn  and  processing  of  a  complaint,  including 
EEO  counseling,  or  ^J'irVtfie^|He]wJ|  you  wisn  to  t>e  represented,  it  is  your  responsibility 
to  til!  out  the  DesignatforrorPfepresSn!ative  and  Limited  Power  of  Attorney  Form  which  you 
have  received  (or  a  similar  Form).  This  Form  shows  your  representative's  name,  address  and 
business  phone.  You  must  sign  this  Form  and  retum  it  to  the  EEO  Counselor  during 
counseling  or  the  Regional  Complaints  Center  if  a  formal  complaint  has  been  filed.  You  should 
read  this  Form  carefully,  discuss  it  with  your  representative,  and  come  to  a  clear  understanding 
between  you  of  the  responsibilities  listed.  You  may  change  this  Form,  either  by  additions  or 
deletions,  before  .'•etuming  it  In  all  cases,  however,  all  infomiation  shaJI,  if  you  have  a 
representative,  be  sent  only  to  him  or  her.  If  you  wish  to  proceed  without  the  representative 
you  have  first  chosen,  you  must  provide  written  notice  to  the  appropriate  Regional  Complaints 
Center,  if  you  wish  to  change  your  representative  you  must  submit  a  new  Designation  of 
Representative  and  Limited  Power  of  Attorney  Form  to  the  appropriate  Regional  Complaints 
Center. 

If  you  do  not  receive  EEO  counseling  beyond  this  initial  interview,  nothing  more  will  be  done  than 
that  which  is  reported  to  you  today.  Your  copy  of  this  form  and  the  one  with  the  EEO  Counselor 
will  be  the  only  record  of  this  activity.  If  you  do  receive  further  EEO  counseling,  you  shall  be  notified 
in  writing  on  the  21  st  calendar  day  after  initial  contact  with  the  Counselor  of  your  right  to  file  a 
formal  complaint  and  of  how  and  where  to  file. 

You  have  the  right  to  remain  anonymous  during  informal  EEO  counseling.  Anonymity  may  unduly 
restrict  the  EEO  Counselor  in  achieving  informal  resolution  of  the  counseling  matter(s)  you  have 
raised.  If  ycu  choose  to  'emair:  anonymous,  your  name  will  appear  only  on  the  EEO  Counseling 
Report,  of  which  only  you  and  the  EEO  Counselor  where  your  counseling  matter(s)  arose  will  have 
a  copy.  If  you  file  a  complaint,'  the  Counselor  will  provide  a  repprt^oLcounseling  to  the 
Complaints  Center.j|gga^«^3^eaj^g^rf|^^ 
ic^f^ceming.j^^jeji^fijli''-'-'**"'**^^'^-^^^  ' 

If  you  are  dissatisfied  with  the  results  of  EEO  counseling,  you  may  file  a  formal  EEO  complaint 
within  fifteen  (15)  calendar  days  after  the  date  you  receive  the  Notice  of  Final  Interview  with  the 
EEO  Counselor.  Your  complaint  must  be  in  writing  and  signed  by  you,  but  it  may  be  filed  either 
by  you  or  your  representative.  The  EEO  Counselor  will  provide  you  with  information  as  to 
where  and  with  whom  you  may  file  the  complaint 

The  effective  date  of  filing  a  complaint  is  the  date  on  which  H  is  received  in  an  appropriate 
EEO  office.  Receipt  of  your  complaint  will  be  acknowledged  by  tfie  appropriate  Regional 
Complaints  Center  which  has  received  the  complaint  or  to  which  the  complaint  has  been 
forwarded.  The  Center  will  identify  the  issues  and  allegations  accepted  for  investigation.  If  your 
complaint  is  rejected,  in  whole  or  in  part,  you  will  be  informed  as  to  how  you  may  later  appeal 
the  rejected  part(s). 

You  or  your  representative  will  receive  an  exact  copy  of  your  complaint  file,  including  the  Report 
of  Investigation.  After  the  investigation,  you  will  be  given  an  opportunity  to  review  the  file  and  conv 
mem.  and  an  opportunity  to  discuss  the  file  with  a  responsible  official  with  the  view  of  attempting 
to  achieve  informal  adjustment  of  your  complaint  If  informal  adjustment  is  achieved,  the  tenns 
•  of  the  adjustment  reached  shall  be  made  in  writing,  signed  by  you  (or  your  representative)  and 
management  and  shall  itemize  the  remedial  action  taken  as  well  as  your  agreement  to  withdraw 
the  complaint.  You  may  request  that  the  complaint  be  reopened  if  you  believe  management  has 
failed  to  cany  out  the  terms  of  the  agreement  The  Office  of  Equal  Opportunity  Programs  wlU 
determine  whether  the  complaint  will  be  reinstated  at  the  point  processing  ceased. 
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If  informaJ  adjustment  is  not  achieved,  you  will  be  given  a  proposed  disposition  with  notice  of  right 
to  a  decision  with  or  without  a  hearing.  Even  if  you  do  not  request  a  hearing  O"  a  decision  without 
a  hearing,  a  decision  will  be  issued  unless  you  withdraw  your  complaint.  All  decisions  including 
rejection  decisions  give  notice  of  the  right  to  appeal  to  the  Equal  Employment  Opportunity  Com- 
mission (EEOC)  (or.  as  may  be  appropriate,  to  the  Merit  Systems  Protection  Board)  and/or  to 
file'a  civil  action  in  an  appropriate  U.S.  District  Court. 

If  you  file  a  formal  EEO  complant,  you  will  have  no  right  to  anonymity,  and  your  having  filed  a 
formal  complaint  will  not  be  regarded  as  confidential. 

Other  Avenues  of  Redress 

There  may  be  other  ways  to  seek  a  remedy  for  the  action  about  which  you  contacted  the  EEO 
Couriselor.  Depending  on  the  issue,  you  may  have  the  right  to  file  an  agency  or  negotiated 
grievance,  an  appeal  to  the  Merit  Systems  Protection  Board,  or  a  charge  with  the  Office  of  Special 
Counsel  or  the  Inspector  General.  Contacting  an  EEO  Counselor  will  not  keep  the  time  limits  for 
beginning  these  other  processes  from  running  out  In  some  instances  the  time  limits  are  shorter 
than  the  time  limit  for  contacting  an  EEO  Counselor,  therefore,  you  should  contact  your  Personnel 
Office  immediately  to  pursue  your  rights. 

Right  to  File  a  Civil  Action  Under  Age  Discrimination 
in  Employment  Act  (ADEA) 

If  you  believe  you  have  been  subjected  to  prohibited  age  discrimination,  you  may  file  a  civil  action 
in  an  appropriate  U.S.  District  Court  at  any  time  within  180  calendar  days  of  the  unlawful 
discriminatory  incident,  act,  event,  decision  or  personnel  action,  provided  that  you  give  the  Equal 
Employment  Opportunity  Commission  (EEOC)  noiice  of  intent  to  sue  at  least  30  calendar  days 
in  advance  of  filing  suit. 

Right  to  Court-Appointed  Attorney 

If  you  elect  to  file  a  civil  action  under  ADEA,  Title  VII,  or  the  Rehabilitation  Act,  you  may  appeal 
to  the  U.S.  District  Court  for  appointment  of  an  anorney  to  represent  you  in  the  court  proceeding. 
The  court  may  appoint  an  attorney  to  represent  you  and  may  permit  commencement  of  the  civil 
action  without  payment  of  fees,  costs  or  security. 

Use  of  Complaint  Form 

You  may  use  the  Indlvidua'  form  to  file  your  employment  discrimination  complaint  Use  of  the 
form  is  not  required.  However,  you  must  supply  sufficient  information  to  demonstrate  that  your 
complaint    is    acceptable    under   applicable    laws   and    regulations    governing    complaint 
processing  in  federal  agencies. 
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Privacy  Act  Notice 

General 

This  information  obtained  during  counseling  is  provided  pursuant  to  the  Privacy  Act  of  1974  for 
individuals  supplying  information  for  inclusion  in  a  system  of  records. 

Authority 

The  authority  to  collect  the  Information  requested  by  the  EEO  Counselor  is  derived  from  one  or 
more  of  the  following: 

42  use  2000e;  29  USC  633a:  PL  95-602  as  amended;  5  USC  1303  and  1304:  5  CFR  5.2 
and  5.3;  29  CFR  1613.213;  and  Executive  Order  11478  as  amended. 

Purpose  and  Uses 

The  information  supplied  will  be  used  to  resolve  the  EEO  counseling  matter(s)  you  have  raised 
during  counseling.  This  information  may  be  discussed  with  designated  officers  and  employees 
of  the  Department  in  order  to  resolve  the  matters  you  have  raised.  If  you  file  a  JBBSQ^EO  com- 
plaint, \bsggg^^0gip\,  the  counseling  report  form  and  all  enclosures  'wlliho  mniiu  puit  u<  ytiur 
•Etru-c^VrpiamwIKndwill  be  available  to  any  person  having  a  need  to  know  its  contents.  Fewaal 
corftptatnLMU««ieilMPWHJ*l)ilPHJUJI  IIUI  LUimuaiiilBl.  Whether  or  not  you  file  a  formal  EEO  com- 
plaint, this  form  and  enclosures,  if  any,  may  be  used  in  a  tteparsoB^^itemanoewip  a  data  base 
for  program  analysis,  review,  evaluation,  and  statistics.  I^^f^ave^not  chosen  anonymity  and 
there  is  a  need  to  disclose  information  from  your  EEO  counseling  reports  for  reasons  other  than 
those  which  have  been  cited  or  for  reasons  cited  ir>  Privacy  Act  (5  USC  522  a  (b)),  your  prior  con- 
sent will  be  solicited. 

Effect  of  Non-disclosure 

Disclosure  of  the  information  sought  during  counseling  is  voluntary.  However,  since  informal 
precomplajnt  EEO  counseling  is  mandatory,  failure  to  disclosure  information  may  result  in  rejec- 
tion of  the  formal  complaint  in  whole  or  in  part 


78-221  0-94-4 
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DEPARTMENT  OF  THE  TREASURY 
WASHINGTON,  D.C.  20220 


February  6,    1991 
Date:  : . 


Shirley  Garcia 
TO:  __: 


(Complainant) 

Irene  Sandate 

FROM:  


EEO  Counselor 
Bureau  of  Alcohol  ,  Tobacco  &  Firearms 
(Activity/Organiialion) 

Subject:  Notice  of  Right  to  RIe  a  Discrimination  Complaint 

This  is  a  notice  that  although  counseling  on  the  matter  you  brought  to  the  attention  of  the  EEC 
Counselor  has  not  been  completed,  21  calendar  days  have  gone  by  since  you  first  contacted  the 
Counselor  and  you  are  now  entitled,  if  you  wish,  to  file  a  formal  complaint  if  you  believe  that  you 
have  been  discriminated  against  on  the  basis  of  race,  color,  religion,  sex.  national  origin,  age  or 
handicapping  condition,  or  retaliation  lor  involvement  in  the  EEC  complaints  process. 

You  have  discussed  writh  the  Counselor  the  following  matter  or  matters  which  you  believe  evidence 
that  you  have  been  discriminated  against  and  you  have  indicated  the  following  basis  or  bases 
for  that  discrimination. 

I  have  been  discriminated  against  because  of  nty  sex,    female  by  Michael 
Huckaby,    apeciai  Agent   in  Charge,   baiias.   aistrict  Uttice..     H^  Uas  Bady 
nffenaive   statements  and  remarks  of  a  sexual  nature,   he  has  physically 
haraggpH  mf  and  haa  aiibiected  me   to  verbal  abuse  and   intimidation. 

If  you  do  not  file  a  complaint  at  this  time,  counseling  will  continue  and  your  right  to  file  a  complaint 
will  also  continue  until  15  calendar  days  after  your  receipt  of  the  Notice  of  Final  Interview  with 
the  Counselor.  The  Counselor  will  inform  you  in  writing  when  the  final  counseling  interview  has 
been  conducted. 

If  you  file  a  complaint,  it  must  be  in  writing,  signed  by  you,  and  should  be  submitted  on  the  com- 
plaint form  furnished  by  the  Counselor.  The  only  proper  issue  you  can  raise  in  your  formal  com- 
plaint is  the  issue  raised  with  the  EEO  Counselor  as- described  above.  You  may  file  your  eom- 
plaint  directly  with  the  Director.  Office  of  Equal  Opportunity  Program.  Department  of  the  Treasury. 
Washington.  D.C.  20220.  You  may  also  file  your  complaint  with  the  Bureau  Head.  Installation  Head, 
Bureau  EEO  Officer,  Federal  Women's  Program  Manager,  or  Hispanic  Employment  Manager.  In 
order  to  expedite  processing,  however,  it  is  suggested  that  you  file  your  complaint  with  the  Director 
of  the  appropriate  Regional  Complaints  Center.  The  address  is  shown  below: 

Mr.  Jerry  Armstrong  


Oiracior,  Rational  Complaints  Canter 

4050  Alpha  Road,  Mail  Stop  SWRO-1010 
Addrcaa 

Dalhs.   TX       75244-4203 


TO  F  62-03.11  (09/87) 
Prsvlcus  editions  obsolete 
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February  6,  1991 


I  have  received  a  copy  of  form  TD  F  62-03.11  (09/87),  Notice  of 
Right  to  File  a  Discrimination  Complaint  from  Irene  Sandate. 

I  also  give  my  permission  to  Irene  Sandate  and  anyone  else  involved 
in  the  informal  counseling  stage  to  reveal  my  name  in  negotiating 
a  settlement  of  the  issues  I  have  complained  about. 

I  would  like  to  transfer  to  another  position  outside  the  Dallas 
District  Office  to  avoid  possible  retaliation  I  feel  will  result 
if  I  remain  employed  in  the  Dallas  District  Office.  Although  I 
have  not  given  my  permission  to  an  EEO  Counselor  to  reveal  my  name, 
I  feel  Mr.  Huckaby  knows  that  I  have  spoken  to  EEO  personnel  in 
Washington  and  in  Dallas  and  have  complained  about  his  conduct. 


Shirley  ArvA  Garcia 


M^ 


96 


C£?AHTM5NT  OF  THE  TPHASURY 
WASHINGTON.  D.C.  20220 


Date: 


February  15,  1991 


Shirley  Garcia 


TO: 

FROM: 


Irene  Sandate 


(Complainant) 


Bureau  of  Alcohol,   Tobacco  and   Firearms 
(Activity /Organization) 


Subject:  Notice  of  Final  Interview  with  EEO  Counselor 

This  is  a  notice  of  the  final  counseling  interview  in  connection  with  the  matters  you  presented  to  the  EEO  Counselor. 

The  matter  or  matters  you  discussed  with  the  Counselor  which  you  believe  evidence  that  you  have  been  discriminated 
against  and  the  basis  or  bases  tor  that  discrimination  on  which  you  think  it  occurred  are: 
I  have  been  discriminated   against  because  of  my   sex,    female  by  Michael  Huckaby,    Special 
Aeenc   in  Charge — Dallas,    UlgcrlCl  Offim. — He   has  mad^  affetlsive   statements  ana  remarks 
of  a  sexual  nature,   he  has  physically   harragged  ffle  and  Itas  bubjected  liie  to  VHrbal  abuse 
and    intimidation. . ^ 

If  you  believe  that  you  have  been  discriminated  against  on  the  basis  of  race,  color,  religion,  sex,  national  origin,  age  or 
handicapping  condition,  or  retaliation  for  involvement  in  the  EEO  complaints  process,  you  have  the  right  to  file  a  complaint 
3f  discrimination  within  15  CALENDAR  DAYS  AfTER  RECEIPT  OF  THIS  NOTICE. 

The  complaint  must  be  in  writing,  and  signed  by  you.  The  only  proper  issue  you  can  raise  in  your  formal  complaint  is 
the  issue  raised  with  the  EEO  Counselor  as  described  above.  If  possible,  the  complaint  should  be  made  on  the  appropriate 
Complaint  Form  which  the  Counselor  has  furnished  you.  If  you  wish,  you  may  file  your  complaint  directly  with  the  Director. 
Equal  Opportunity  Program.  Department  of  the  Treasury.  Washington.  D.C.  20220.  In  addition,  you  may  file  your  complaint 
with  the  Bureau  Head.  Installation  Head.  Bureau  EEO  Officer.  Federal  Women's  Program  Manager,  or  Hispanic  Employ- 
-nent  Manager.  In  order  to  expedite  processing,  however,  your  complaint  should  be  filed  with  the  Director  of  the  appropriate 
Regional  Complaints  Center.  The  address  is  shown  below: 

Mr.  Jerry  Armstrong 


Dirvctor,  Regional  Complaints  Cantar 

4050  Alpha  Road,   Mail  Stop   SWRO-1010 
Addms 

Dallas.  TX   75244-A203 


<OTE:  If  yours  is  a  class  complaint  of  discrimination,  you  may  file  only  with  the  Secretary.  Department  of  the  Treasury,         , 
3r  the  Director,  Office  of  Equal  Opportunity  Program.  The  mailing  address  is: 


Department  of  the  Treasury 
Equal  Opportunity  Program 
Washington.  D.C.  20220 


ndicate  how  delivered  to  complainant. 


He]     Hand  delivered.  (Show  date  of  delivery.  Complainant  should  sign.)  U  fVAfv^^^ 
I     I     Registered  Mail.  (Date  of  receipt  wiil  be  noted  in  official  file.) 


^^  Ae^^y/rA/ 


ro  F  62-03.12  (09-37> 
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February  15,  1991 


I  am  withdrawing  my  request  to  have  EEO  personnel  negotiate  the 
issues  of  sexual  harrassment  and  intimidation  I  complained  of  on 
January  17,-1991.  Therefore,  the  statement  I  signed  on  February 
6,  1991, .requesting  negotations  in  no  longer  effective. 


Shirley  Annrt  Garcia 


.4lvyy^    M^h^A/y. 


Date 
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January  28,  1993 

Special  Agent  Jerry  L.  Loyd 
Bureau  of  ATF 

i 
Dallas,  Texas   75242 

Mr.  Stephen  Higgins 
Director 
Bureau  of  ATF 
650  Mass.  Ave.  NW 
Washington,  D.C.  20226 

Dear  Mr.  Higgins: 

This  letter  is  intended  to  take  of  advantage  of  alternative  number 
2,  page  2  of 'your  January  19,  1993  memorandxun  addressed  to  all 
employees;  i.e.,  I  am  contacting  you  directly. 

On  December  10,  1992  I  filed  a  grievance  through  my  attorney  which 
was  addressed  to  you.  This  grievance  contained  direct  and  factual 
allegations  against  Edward  D.  Conroy,  Deputy  Associate  Director 
(LE) .  ATF  management  ignored  and  violated  every  manual  established 
deadline  in  replying  to  this  grievamce  and  has  not  replied  as  of 
this  date. 

Attached  is  a  copy  of  a  letter  dated  January  22,  1993  signed  by 
Edward  D.  Conroy.  My  interpretation  of  this  letter  is  that  Conroy 
is  now  handling  the  grievance,  in  which  he  is  involved.  The  letter 
states  that  since  the  issue  of  retaliation  in  connection  with 
sexual  harassment  has  been  raised,  all  actions  regarding  this  issue 
will  be  suspended  pending  additional  investigation  and  review. 

I  2U&  astounded  that  Conroy  is  allowed  to  hemdle  the  grievance,  of 
which  he  is  one  of  the  subjects.  I  eun  confused  emd  ask  the 
following  questions: 

1.  Does  this  place  the  pending  personnel  *  actions  against  me  in 
abeyance? 

2.  How  does  this  affect  my  restricted  duty  status? 

3.  Am  I  still  required  to  make  my  proposal  reply  to  someone 
supervised  and  influenced  by  Conroy? 

4.  Is  Conroy  still  involved  in  the  decision  meJcing  process 
regarding  the  grievance  and  the  pending  personnel  action? 
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Your  quick  reply  to  these  questions  would  be  appreciated.  I  am 
working  with  bureau  established  deadlines  and  I  am  not  given  the 
luxxiry  of  missing  them. 

I  2UB  thanking  you  in  advance  for  your  time  and  consideration. 
Sincerely, 


® 


100 


Oe^ARTMINT  OF  THE  TREASURY 

•untAU  or  ALCOHOL.  TOtACCO  AND  riniAflMS 
WAf  HIN9TON,  O.C.  20Z2« 


JAN22I6S8 


Gail  K.  Dickonson^  p.  C. 


0««r  Ms.  Dlek*nson: 

This  1«  In  r«spoAs«  to  your  letter  of  D«c«sb«r  11,  1992/  in 
which,  on  b«h«l£  of  your  client,  speciftl  A9ent  Jerry  L.  Loyd,  you 
filed  a  orievance.  In  the  oriovance  the  issue  of  alleged 
retaliation  in  connection  vith  sexual  harrassawnt  has  baen 
raised;  therefore «  all  actions  regardina  this  issue  will  be 
suspanded  pending-additional  investigation  and  raview  of  speolal 
.j^^.  ^X^*P  allaga^ioof. 

sinoerely. 


Edward  D*  Conroj 

Deputy  Assoeiate  Olreotei 

(Law  Bnferceaent) 
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DEPARTMENT  OF  THE  TREASURY 

BUREAU  OF  ALCOHOL.  TOBACCO  AND  FIREARMS 

WASHINGTON.  D.C.  20Z26 

February  2,  199  3 


DIRECTOR 


MEMORANDUM  TO:   Special  Agent  Jerry  L.  Loyd 
Dallas  Group  II 

FROM:  Director 

SUBJECT:   Letter  of  January  28,  1993,  Regarding  your 
Pending  Grievance 

As  you  have  already  been  notified,  action  on  your  grievance 
has  been  suspended  pending  a  review  by  the  ATF  Special  EO 
Task  Force.  While  this  also  placed  pending  personnel 
actions  against  you  in  abeyance,  it  does  not  affect  your 
current  restricted  duty  status. 

Your  other  questions  with  respect  to  whether  Deputy 
Associate  Director  Conroy  will  be  the  action  "official  on 
your  grievance  cannot  be  emswered  at  this  time  without 
further  review.  I  am   aware  that  you  have  objections  to  his 
handling  your  grievance,  but  I  hope  you  understand  that  the 
complainant  cannot  unilaterally  decide  who  he  believes  the 
appropriate  action  of flclal  should  be. 

You  have  my  assurance  that  the  Task  Force  and  I  will  take 
LySHJ-^^ifS^I-??^  ;iJ?*^9  .~<^nside^^  before  any  further  "i^^. 
rac1:i.on8 jare  ^proposed  '.\   vihaiiks  for  letting  me  know  of . your  >.  • " 


;; ,  Stephcm  ;.-£.-  Higgons 
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U.S.  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 
Washington.  D.C.  20507 


Shirley  A.    Garcia, 
Appellant, 

V. 

Lloyd  Bentsen, 
Secretary, 
Department  of  the 
Treasury, 

Agency . 


Appeal  No.   01932967 
Agency  No.   93-2180 


DECISION 

INTRODUCTION 

On  May  28,  1993,  Shirley  A.  Garcia  (hereinafter  referred  to  as 
appellant)  timely  initiated  an  appeal  to  the  Equal  Employment 
Opportunity  Commission  (EEOC)  from  the  final  decision  of  the 
Department  of  the  Treasury  (hereinafter  referred  to  as  the  agency) 
dated  April  28,  1993,  concerning  her  complaint  of  employment 
discrimination  initiated  pursuant  to  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  eunended,  42  U.S.C.  S2000e  £^  seq.  This  appeal  is 
accepted  for  decision  by  the  Commission  in  accordance  with  EEOC 
Order  No.  960,  as  amended. 

ISSUE  PRESENTED 

The  issue  presented  herein  is  whether  the  agency  properly  cancelled 
appellant's  complaint  on  the  grounds  that  she  failed  to  timely 
contact  an  EEO  Counselor  and  failed  to  state  a  claim. 

BACKGROUND 

The  record  reflects  that  on  January  17,  1991,  appellant,  an 
Investigative  Assistant  with  the  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (BATF) ,  contacted  an  EEO  Counselor  and  claimed  that  she 
was  sexually  harassed  by  her  supervisor.  Appellant  alleged  that  on 
several  occasions  her  supervisor  addressed  her  in  a  demeaning  and 
degrading  manner.  In  one  incident  when  she  was  giving  blood  during 
a  blood  drive,  appellant  related  to  the  EEO  Counselor  that  she 
gasped  when  the  needle  was  inserted  into  her  arm.  Appellant 
complained  that  her  supervisor  exclaimed,  "It  sounds  like  you  are 
having  an  orgasm!"  Appellant  stated  that  other  employees  heard  the 
comment  and  she  was  humiliated.  On  another  occasion,  appellant 
related  that  her  supervisor  told  her  that  she  ought  to  use  a  dildo 
because  it  "didn't  leave  a  wet  spot  on  the  sheets."  In  addition, 
appellant  stated  that  her  supervisor  would  hit  her  on  the  behind 
when  she  walked  by,  and  would  block  her  path  with  his  body  if  she 
tried  to  avoid  him. 
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Appellant  subsequently  related  that  on  January  18,  1991,  she 
contacted  the  EEO  Manager  and  informed  the  Manager  that  her 
supervisor  approached  her  and  intimidated  her  on  this  date. 
Appellant  stated  that  she  feared  that  her  supervisor  knew  that  she 
filed  an  informal  complaint  against  him,  even  though  the  EEO 
Counselor  promised  her  that  she  could  remain  anonymous. 

According  to  the  record,  appellant  was  given  a  notice  of  a  right  to 
file  a  formal  complaint  on  February  6,  1991.  The  record  reflects 
that  appellant  met  with  the  EEO  Counselor  once  again  on  February 
15,  1991.  According  to  appellant,  the  EEO  Counselor  informed  her 
that  she  could  possibly  be  transferred  to  another  position  to 
escape  the  harassment;  however,  she  would  have  to  incur  the 
financial  hardship  of  paying  for  her  move.  Appellant  refused  the 
offer,  and  further  stated  that  she  withdrew  her  request  for  a 
transfer  out  of  fear  of  retaliation.  She  specifically  cited  an 
incident  where  her  supervisor  called  her  into  his  office,  pulled 
her  chair  close  to  him,  looked  her  in  the  face  and  began  talking  to 
her  in  what  she  claimed  was  an  uncharacteristically  "nice"  manner. 
Appellant  stated  that  she  was  intimidated  after  this  incident,  and 
that  her  supervisor's  behavior  changed  so  drastically  that  she  was 
convinced  that  he  knew  about  the  complaint.  In  later 
correspondence,  appellant  related  that  during  this  time,  she 
anonymously  contacted  the  agency's  Internal  Affairs  (lA)  Office  and 
was  told  that  there  was  no  statute  of  limitations  on  the 
investigation  of  codes  of  conduct  violations.' 

Appellant  contended  that  the  retaliation  for  filing  the  informal 
sexual  harassment  complaint  continued  on  April  25,  1991,  when  she 
was  on  detail  in  Washington,  D.C.  Appellant  averred  that  on  this 
date,  the  Deputy  Associate  Director  of  Law  Enforcement  (DADLE) ,  who 
was  also  the  supervisor  and  reported  good  friend  of  the  individual 
appellant  charged  with  sexual  harassment,  had  appellant  escorted 
into  his  office.  According  to  appellant,  he  accused  her  of  writing 
an  anonymous  letter  to  the  agency  complaining  of  sexual  harassment. 
Appellant  denied  writing  the  letter,  and  claimed  that  the  DADLE 
proceeded  to  "interrogate"  her  for  the  next  three  hours  about  her 
complaint.  When  she  left  his  office,  appellant  related  that  she 
was  visibly  upset.  Her  fianc6,  who  was  also  a  Special  Agent  at  the 
agency,  witnessed  her  condition  and  attempted  to  comfort  her. 
Appellant  claimed  that  the  DADLE  observed  her  with  her  fianc6,  and 
knew  that  he  would  be  a  witness  to  the  incident. 

According  to  appellant's  version  of  the  facts,  appellant  contacted 
an  EEO  Counselor  during  the  week  of  April  29,  1991,  about  the 


'The  record  establishes  that  it  was  the  practice  of  the  Bureau 
of  Alcohol,  Tobacco,  and  Firearms  to  involve  the  EEO  office,  as 
well  as  Internal  Affairs,  in  investigations  of  alleged  sexual 
harassment. 
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"interrogation".  Appellant  claimed  that  she  told  the  EEO  Counselor 
that  the  DAOLE  intimidated  her  regarding  her  EEO  complaint.  She 
4ilso  stated  that  she  told  the  EEO  Counselor  that  she  was  upset  that 
the  DAOLE  obtained  a  copy  of  the  complaint,  and  was  permitted  to 
harass  employees  who  used  the  EEO  process.  According  to  appellant, 
the  EEO  Counselor  told  appellant  that  she  would  call  the  Washington 
office  and  get  back  to  her.  Appellant  related  that  she  never  heard 
from  the  EEO  Counselor,  and  therefore,  assumed  that  she  was  partial 
toward  management.  Appellant  stated  that  this  assumption  was 
buttressed  by  the  fact  that  when  her  supervisor  was  finally 
transferred,  the  EEO  Counselor  presented  an  award  to  him  at  his 
going  away  party.  Appellant  also  stated  in  this  regard,  that  when 
she  later  contacted  the  EEO  Counselor  and  asked  why  her  complaint 
of  retaliation  was  never  processed,  the  Counselor  stated  that  it 
was  because  appellant  never  pressed  her  to  continue  processing  the 
matter.  According  to  appellant,  the  Counselor  told  appellant  that 
it  was  improper  for  her  to  "solicit"  EEO  problems  from  the  field. 
In  an  EEO  Counselor  report  dated  January  11,  1993,  the  EEO 
Counselor  stated  that  when  she  asked  appellant  why  she  waited  to 
raise  the  retaliation  issue,  appellant  responded  that  she  felt 
intimidated  and  threatened  and  decided  not  to  pursue  the  matter. 

Appellant  stated  in  correspondence  submitted  to  this  Commission 
that  the  DAOLE  continued  to  harass  and  intimidate  her.  In  June 
1991,  she  identified  one  incident  where  he  told  her  that  she  "made 
up"  the  EEO  complaint  to  obtain  a  detail.  In  July  1992,  appellant 
stated  that  the  lA  Office  began  an  investigation  into  her  fiancfe, 
which  she  claimed  was  orchestrated  by  the  DAOLE  in  a  biased, 
unfair,  and  retaliatory  fashion.  At  this  time  appellant  claimed 
that  she  contacted  the  lA  office  and  filed  a  complaint  with  the  lA 
San  Francisco  supervisor,  but  no  one  ever  followed  up  on  her 
complaint.  Therefore,  on  October  2,  1992,  appellant  stated  that 
she  contacted  the  agency's  Office  of  Inspector  General  (IG) ,  and 
was  promised  that  the  matter  would  be  considered  since  it  involved 
high  level  agency  officials.  In  November  and  December  1992, 
appellant  related  that  the  IG's  office  informed  her  that  the  file 
was  sent  to  headquarters  for  further  investigation.  Despite  this 
information,  appellant  stated  that  she  contacted  outside  counsel 
who  advised  her  to  file  an  EEO  complaint  immediately. 

On  January  11,  1993,  appellant  contacted  an  EEO  Counselor.  In  her 
informal  complaint,  appellant  reported  that  since  she  filed  her 
complaint  of  sexual  harassment  in  January  1991,  she  has  experienced 
retaliation,  reprisal,  and  intimidation  on  an  ongoing  basis  by 
agency  managers.  Although  it  is  not  entirely  clear  from  the 
record,  it  appears  that  the  agency's  IG's  office  referred  the 
matter  to  the  Office  of  Special  Counsel  (OSC)  and  also  to  this 
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Commission.'  Appellant  subsequently  filed  a  formal  EEO  complaint 
on  March  22,  1993,  in  which  she  alleged  that  she  was  discriminated 
-against  on  the  bases  of  her  sex  and  reprisal.  Specifically, 
appellant  charged  in  her  formal  complaint  that  since  January  1991, 
she  experienced  intimidating  and  retaliatory  acts  of  an  ongoing 
nature,  and  witnesses  to  these  acts  have  been  intimidated  and 
retaliated  against  as  well. 

In  a  final  decision  dated  April  28,  1993,  the  agency  Identified  two 
incidents  of  alleged  z;etaliation,  and  determined  that  appellant 
failed  to  timely  contact  an  EEO  Counselor  on  each  incident. 
Specifically,  the  agency  stated  that  appellant  was  clearly  untimely 
with  respect  to  the  incident  involving  the  DADLE  in  April  1991. 
Moreover,  even  though  appellant  alleged  that  she  was  subjected  to 
a  continuous  pattern  of  intimidation  and  harassment  by  the  DADLE 
since  1991,  she  failed  to  state  a  timely  incident  which  would  allow 
the  untimely  incidents  to  be  considered.  The  agency  also  noted 
that  in  February  1991,  appellant  was  issued  a  notice  of  the  right 
to  file  a  formal  complaint;  however,  she  chose  not  to  file  a  formal 
complaint  because  she  stated  that  she  feared  retaliation. 
According  to  the  agency,  the  courts  have  held  that  fear  of 
retaliation  does  not  toll  the  limitations  period.  In  its  final 
decision,  the  agency  also  determined  that  appellant  failed  to  state 
a  claim  regarding  her  allegation  that  her  flanc6,  a  Special  Agent 
with  the  agency,  was  subjected  to  harassment  because  he  is  a 
witness  to  the  alleged  discrimination  by  the  DADLE.  The  agency 
found  that  appellant  failed  to  show  that  she,  not  her  fianc6,  was 
aggrieved  in  this  matter. 

Appellant  disagreed  with  the  agency's  final  decision,  and  appealed 
to  this  Commission.  On  appeal,  appellant  reiterated  the  contention 
that  she  has  made  throughout  this  case;  namely,  that  she  has  been 
continually  harassed  and  retaliated  against  since  she  filed  an 
informal  complaint  of  sexual  harassment  in  January  1991.  Further 
she  argued  that  the  agency  violated  EEOC  Regulations  because:  (1) 
the  EEO  Counselor  did  not  promptly  process  her  complaint  regarding 
the  DADLE 's  intimidation;  (2)  her  attempts  to  resolve  the  matter 
through  numerous  channels  were  thwarted  because  the  DADLE  is 
responsible  for  handling  informal  EEO  complaints  in  the  law 
enforcement  branch;  (3)  the  EEO  Counselor  revealed  her  identity; 
and  (4)  the  discriminating  officials  have  not  only  gone  unpunished, 
they  have  received  increases  of  pay  and  choice  of  job  assignments. 


^Meanwhile,  it  also  appears  that  the  agency  attempted  to  settle 
a  portion  of  appellant's  complaint  involving  allegations  of 
harassment  by  a  third  individual.  There  is  scant  evidence  in  the 
file  on  this  matter.  It  is  unclear  if  this  matter  was  ultimately 
settled. 
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In  her  appeal  statement  appellant  also  noted  the  fact  that  on  May 
26,  1993,  the  U.S.  General  Accounting  Office  (GAO)  presented 
-testimony  before  a  Senate  Committee  regarding  the  agency's 
processing  of  sexual  harassment  and  related  complaints.  Appellant 
stated  that  her  "interrogation"  with  the  DADLE  was  mentioned  in  the 
GAO  report  under  "Perceptions  of  Lack  of  Objectivity".  The  GAO 
reported  that  a  perceived  lack  of  objectivity  was  evident.  When 
citing  to  appellant's  situation,  GAO  stated  that  the  objectivity  of 
the  inquiry  into  the  complaint  was  questioned  because  the  DADLE  who 
conducted  the  investigation  had  a  prior  working  relationship  with 
the  supervisor  accused  of  sexual  harassment.  Moreover,  it  was 
noted  in  the  testimony  that  the  alleged  harasser  was  contacted 
about  the  complaint  when  it  was  still  in  the  informal  stages. 
Although  the  DADLE  stated  that  he  did  not  release  the  name  of  the 
complainant  to  the  alleged  harasser,  it  was  easily  identified 
through  a  discussion  of  the  specific  incidents  of  the  claim. 

The  Commission  notes  that  in  the  Senate  testimony,  GAO  concluded 
that  the  Bureau  of  Alcohol,  Tobacco,  and  Firearms  (BATF)  "...has 
not  adequately  developed,  implemented,  or  communicated  the  roles  of 
its  Offices  of  Internal  Affairs,  Equal  Employment  Opportunity  (EO)  , 
and  Law  Enforcement  and  Treasury's  Regional  Complaint  Centers  in 
addressing  incidents  of  alleged  sexual  harassment  and  other 
discriminatory  behavior".  In  the  testimony  it  was  also  determined 
that  employees  were  encouraged  to  go  to  any  BATF  office  with  which 
they  felt  most  comfortable,  yet,  it  was  concluded  that  different 
procedural  rights  were  afforded  in  the  different  offices. 

ANALYSIS  AND  FINDINGS 

EEOC  Regulation  29  C.F.R.  §1614 . 105(a) (1)  provides  on  its  face  and 
is  construed  as  requiring,  that  an  employee  must  contact  an  EEO 
Counselor  within  forty-five  (45)  days  of  the  alleged  discriminatory 
event  or  the  effective  date  of  the  discriminatory  action.^ 
Nonetheless,  when  a  continuing  violation  is  alleged,  the  normal 
time  limit  is  suspended.  If  at  least  one  of  the  acts  complained  of 
falls  within  the  limitations  period,  a  complaint  filed  at  any  time 
within  this  period  is  timely  filed  with  respect  to  all  acts  which 
are  part  of  the  continuing  violation.  Clark  v.  Olinkraft.  Inc.. 
556  F.  2d  1219,  1221-22  (5th  Cir.  1977),  cert,  denied.  434  U.S. 
1069  (1978). 

A  continuing  violation  may  properly  be  defined  as  an  ongoing  series 
of  related  acts  directed  against  an  employee.  In  Tarvesian  v.  Carr 
Division  of  TRW.  Inc. .  407  F.  Supp.  336,  339-340  (D.  Mass.  1976), 


*The  counterpart  provision  in  our  prior  regulations,  which  were 
in  effect  until  October  1,  1992,  is  29  C.F.R.  S1613 . 214 (a) (1) (i) . 
This  provision  required  that  the  employee  contact  an  EEO  Counselor 
within  thirty  (30)  days. 
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the  court  stressed  that  an  essential  ingredient  of  a  continuing 
violation  is  an  analogous  theme  uniting  the  alleged  discriminatory 
-acts  of  the  employer  into  a  continuous  pattern.  Similarly,  in 
Scott  V.  Clavtor.  469  F.  Supp.  22  (D.D.C.  1978),  the  court 
determined  that  an  interrelatedness  between  the  past  and  present 
acts  complained  of  was  essential  to  establish  a  continuing 
violation. 

The  agency  contends  that  appellant  has  not  presented  a  continuing 
violation  because  she  failed  to  state  a  timely  incident  or  act. 
However,  29  C.F.R.  §1614. 105 (a)  (2)  permits  the  Commission  to  extend 
the  forty-five  (45)  day  time  limit  to  contact  an  EEO  Counselor  for 
reasons  considered  sufficient  by  the  Commission.  The  Commission 
finds  such  reasons  to  be  present  in  this  case. 

It  is  uncontested  that  appellant  contacted  an  EEO  Counselor  in 
January  1993,  and  complained  that  she  was  subjected  to  harassment 
and  retaliation  on  a  continuing  basis  since  January  1991. 
According  to  the  EEO  Counselor's  report  from  January  1993, 
appellant  complained  of  harassment  and  retaliation  by  a  Special 
Agent  from  the  Dallas  Field  Division.  The  dates  of  this  alleged 
harassment  are  not  contained  in  the  record.*  Appellant  also 
complained  of  retaliation  taken  by  the  DADLE  against  her  fianc6, 
and  specifically  stated  that  this  retaliation  stemmed  from  the  fact 
that  her  fiancg  was  a  witness  to  the  retaliatory  "interrogation" 
that  she  endured  in  April  1991. 

The  Commission  notes  that  in  July  1992,  the  agency  began  an  lA 
investigation  into  appellant's  fiancS.  During  that  same  month, 
appellant  filed  a  complaint  with  the  lA  Office,  but  the  record 
reflects  that  it  was  never  processed.  Appellant  then  contacted  the 
IG's  Office  to  report  that  the  investigation  of  her  fianc6  was 
initiated  in  an  attempt  to  silence  him.  The  evidence  establishes 
that  the  IG's  Office  informed  appellant  that  they  would  "look  into" 
the  matter.  It  appears  that  an  investigation  was  begun;  however, 
in  January  1993,  the  IG's  Office  referred  the  matter  to  the  OSC  and 
to  this  Commission.  The  agency  never  informed  appellant  that  she 
should  contact  an  EEO  Counselor.  In  fact,  appellant  had  to  obtain 
outside  counsel  to  receive  this  essential  advice.  Given  that:  (1) 
appellant  timely  contacted  the  lA's  Office  and  then  contacted  the 
IG's  Office  when  no  action  was  taken  by  the  lA's  Office;  (2)  it  was 
not  improper  or  unreasonable  for  appellant  to  contact  the  IG's 


*As  noted  previously,  there  is  little  information  in -the  record 
pertaining  to  this  allegation.  The  information  that  is  in  the 
record  indicates  that  appellant  and  the  agency  attempted  to  settle 
this  matter.  Once  again,  however,  we  note  that  it  is  not  clear 
from  the  record  whether  or  not  a  settlement  agreement  was  actually 
reached. 
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Office  to  report  the  retaliation*;  and  (3)  appellant  was  never 
clearly  informed  that  she  was  required  to  contact  an  EEO  Counselor 
.after  the  IG's  Office  decided  to  discontinue  its  investigation,  the 
Commission  deems  appellant's  contact  with  the  EEO  Counselor  in 
January  1993  to  be  timely  with  respect  to  the  July  1992  allegation 
of  retaliation. 

The  agency  argues  that  this  allegation  fails  to  state  a  claim 
because  appellant  has  not  shown  that  she  was  the  aggrieved  party. 
The  Commission  disagrees.  While  it  is  true  that  appellant's  fianc6 
has  suffered  harm  from  the  investigation,  a  close  reading  of 
appellant's  allegation  also  sets  forth  harm  personal  to  appellant. 
Appellant  states  that  the  DADLE  ordered  a  biased  investigation 
against  appellant's  fianc6  in  an  effort  to  deter  him  from 
testifying  as  a  witness  in  her  case.  She  claims  that  the  action 
taken  against  her  fianc^  could  have  a  chilling  effect  on  the 
processing  of  her  case.  She  argues  that  it  is  possible  that  the 
DADLE,  given  his  position  of  authority  within  the  agency,  will  take 
such  action  against  all  of  appellant's  potential  witnesses.  Thus, 
we  disagree  with  the  agency  that  this  allegation  fails  to  state  a 
claim.  See  Watlinaton  v.  Defense  Logistics  Agency.  EEOC  Request 
No.  05920080  (March  6,  1992).' 

Having  concluded  that  appellant  has  presented  a  timely  allegation 
to  the  EEO  Counselor  we  must  now  determine  whether  or  not  the 
requisite  interrelatedness  exists  between  the  timely  allegation  and 
the  prior  allegations  of  harassment  and  retaliation  made  by 
appellant.  Relevant  to  this  determination  is  whether  the  acts 
involve  the  same  type  of  discrimination;  whether  they  recurred,  or 
were  more  isolated  incidents;  and  whether  the  same  persons  were 
involved.   See  Scott  v.  Clavtor.  supra. 


*  The  record  indicates  that  employees  were  encouraged  to  use 
many  avenues  within  the  agency  to  air  their  complaints.  We  note 
that  in  GAO's  Senate  testimony,  confusion  was  found  to  have 
resulted  from  this  lack  of  direction.  Furthermore,  the  Commission 
finds  that  under  the  circumstances  of  this  case,  it  was  not 
unreasonable  for  appellant  to  avoid  the  EEO  process  on  this  matter, 
inasmuch  the  DADLE  who  orchestrated  the  investigation  of 
appellant's  fiance  was  responsible  for  handling  informal  EEO 
complaints. 

*See  generally.  DeMedina  v.  Reinhardt.  444  F.  Supp.  573,  580 
(D.D.C.  1978)  (third  party  reprisals  covered  under  42  U.S.C. 
S2000e-3) ;  Straining  v.  United  States  Postal  Service.  EEOC  Request 
No.  05890342  (July  18,  1989)  (reprisal  actions  based  on  third  party 
EEO  activity  are  actionable  if  the  relationship  between  the  parties 
is  close  enough  whereby,  adverse  actions  taken  against  appellant 
could  support  an  inference  of  reprisal  directed  against  the  third 
party) . 
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It  is  clear  from  the  record  that  an  analogous  theme,  harassment  and 
retaliation,  is  evident  in  this  case.  Specifically,  appellant  has 
.alleged  that  she  was  sexually  harassed,  and  since  reporting  this 
harassment,  she  has  been  retaliated  against  by  several  coworkers 
and  management  officials.  Appellant  has  also  clearly  alleged  that 
the  harassment  and  retaliation  has  recurred  on  numerous  occasions, 
and  that  the  same  persons  were  involved.  She  stated  that  the 
sexual  harassment  began  in  January  1990  and  continued  until  January 
1991.  From  this  point  on  appellant  argued  that  she  was  retaliated 
against.  Specifically,  in  January  1991  by  her  supervisor,  in  April 
and  June  1991  by  the  DADLE,  and  finally  in  July  1992,  once  again  by 
the  DADLE. 

This  case  presents  a  unique  set  of  circiunstances ,  inasmuch  as  it 
contains  allegations  and  evidence  that  the  agency  breached 
appellant's  confidentiality  and  maintained  an  inadequate  system  of 
processing  sexual  harassment  and  related  claims.  The  Commission 
finds  that  under  the  unique  circumstances  presented  in  this  case, 
appellant  was  understandably  hesitant  to  pursue  her  complaint 
through  the  agency's  EEO  process.  As  noted  in  the  Senate  testimony 
provided  by  GAO,  employee  concerns  about  confidentiality, 
objectivity,  and  independence  were  evident.  Moreover,  GAO 
determined  that  the  roles  that  BATF's  internal  offices  played  in 
addressing  sexual  harassment  and  related  claims  were  not  fully 
developed,  implemented,  or  communicated  to  employees.  Although  GAO 
acknowledged  that  EEOC  policies  provide  that  employees  should  have 
the  right  to  complain  of  harassment  with  the  security  of 
confidentiality  and  without  fear  of  reprisal,  a  number  of 
complaints  about  a  perceived  lack  of  objectivity  were  received. 

It  is  the  mission  of  the  Commission  to  ensure  that  discrimination 
is  eliminated  from  the  workplace.  As  part  of  this  mission,  the 
Commission  must  ensure  that  complaints  of  discrimination  are 
properly  processed  within  the  agencies.  We  find  that  under  the 
facts  of  this  case,  the  agency  failed  to  respond  appropriately  to 
appellant's  allegations,  and  thus  further  processing  is  warranted. 
In  this  regard,  the  Commission  also  finds  that  the  agency 
improperly  determined  that  appellant  abandoned  her  complaint  of 
sexual  harassment  in  February  of  1991  when  she  did  not  file  a 
formal  complaint.  Cf .  Snvder  v.  Department  of  Defense.  EEOC  Request 
No.  05901061  (November  1,  1990) .  Given  appellant's  perception  that 
the  EEO  process  was  tainted  and  biased,  in  large  part  due  to  the 
DADLE' s  role  in  the  process,  and  given  that  appellant  attempted  to 
diligently  pursue  her  complaint  in  other  avenues  amidst  the 
confusion,  we  find  that  the  agency  improperly  rejected  appellant's 
complaint  for  failure  to  timely  contact  an  EEO  Counselor  and 
failure  to  state  a  claim. 
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CONCLUSION 


Based  upon  a  review  of  the  record,  and  for  the  foregoing  reasons, 
the  decision  of  the  Equal  Employment  Opportunity  Commission  is  to 
REVERSE  the  agency's  final  decision  which  cancelled  appellant's 
complaint  for  failure  to  contact  an  EEO  Counselor  and  failure  to 
state  a  claim.  The  agency  is  instructed  to  process  the  complaint 
as  directed  in  the  ORDER  set  forth  below. 

ORDER 

The  agency  is  ORDERED  to  process  the  remanded  allegations  as  a 
continuing  violation.  The  continuing  violation  shall  include 
allegations  of  sexual  harassment  which  began  in  1990  up  to  and 
including  any  and  all  incidents  of  retaliation  from  1991  until 
1993.  The  agency  shall  assist  appellant  in  the  identification  of 
all  incidents  of  alleged  discrimination,  and  include  any  incidents 
which  have  not  been  identified  or  only  partially  identified  in 
record.  The  agency  shall  acknowledge  to  the  appellant  that  it  has 
received  the  remanded  allegations  within  thirty  (30)  calendar  days 
of  the  date  this  decision  becomes  final.  The  agency  shall  issue  to 
appellant  a  copy  of  the  investigative  file  and  also  shall  notify 
appellant  of  the  appropriate  rights  within  one  hundred  fifty  (150) 
calendar  days  of  the  date  this  decision  becomes  final,  unless  the 
matter  is  otherwise  resolved  prior  to  that  time.  If  the  appellant 
requests  a  final  decision  without  a  hearing,  the  agency  shall  issue 
a  final  decision  within  sixty  (60)  days  of  receipt  of  appellant's 
request. 

A  copy  of  the  agency's  letter  of  acknowledgement  to  appellant  and 
a  copy  of  the  notice  that  transmits  the  investigative  file  and 
notice  of  rights  must  be  sent  to  the  Compliance  Officer  as 
referenced  below. 

IMPLEMENTATION  OF  THE  COMMISSION'S  DECISION  (K1092) 

Compliance  with  the  Commission's  corrective  action  is  mandatory. 
The  agency  shall  submit  its  compliance  report  within  thirty  (30) 
calendar  days  of  the  completion  of  all  ordered  corrective  action. 
The  report  shall  be  submitted  to  the  Compliance  Officer,  Office  of 
Federal  Operations,  Equal  Employment  Opportunity  Commission,  P.O. 
Box  19848,  Washington,  D.C.  20036.  The  agency's  report  must 
contain  supporting  documentation,  and  the  agency  must  send  a  copy 
of  all  submissions  to  the  appellant. 
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STATEMENT  OF  RIGHTS  -  ON  APPEAL 

RECONSIDERATION  (M1092) 

The  Commission  may,  in  its  discretion,  reconsider  the  decision  in 
this  case  if  the  appellant  or  the  agency  submits  a  written  request 
containing  arguments  or  evidence  which  tend  to  establish  that: 

1.  New  and  material  evidence  is  available  that  was  not 
readily  available  when  the  previous  decision  was 
issued;  or 

2.  The  previous  decision  involved  an  erroneous 
interpretation  of  law,  regulation  or  material  fact, 
or  misapplication  of  established  policy;  or 

3.  The  decision  is  of  such  exceptional  nature  as  to 
have  substantial  precedential  implications. 

Requests  to  reconsider,  with  supporting  arguments  or  evidence,  MUST 
fiE  ZILED  WITHIN  THIRTY  (30)  CALENDAR  PAY?  Of  the  date  you  receive 
this  decision,  or  WITHIN  TWENTY  f20^  CALENDAR  DAYS  of  the  date  you 
receive  a  timely  request  to  reconsider  filed  by  another  party.  Any 
argument  in  opposition  to  the  request  to  reconsider  or  cross 
request  to  reconsider  MUST  be  submitted  to  the  Commission  and  to 
the  requesting  party  WITHIN  TWENTY  (20)  CALENDAR  DAYS  of  the  date 
you  receive  the  request  to  reconsider.  See  29  C.F.R.  $1614.407. 
All  requests  and  arguments  must  bear  proof  of  postmark  and  be 
submitted  to  the  Director,  Office  of  Federal  Operations,  Equal 
Employment  Opportunity  Commission,  P.O.  Box  19848,  Washington,  D.C. 
20036.  In  the  absence  of  a  legible  postmark,  the  request  to 
reconsider  shall  be  deemed  filed  on  the  date  it  is  received  by  the 
Commission. 


RIGHT  TO  FILE  A  CIVIL  ACTION  (S/A1092) 

You  have  the  right  to  file  a  civil  action  in  an  appropriate  United 
States  District  Court  WITHIN  THIRTY  (20)  CALENDAR  DAYS  of  the  date 
that  you  receive  this  decision.  If  you  file  a  civil  action,  YOU 
MOST  MAMB  AS  THE  DEFENDANT  IM  THE  COMPLAINT  THE  PERSON  VHO  IS  THE  OFFICIAL 
AGENCY  HEAD  OR  DEPARTMENT  HEAD,  IDENTIFYING  THAT  PERSON  BY  HIS  OR  HER  FULL 
MAME  AMD  OFFICIAL  TITLE.  Failure  to  do  so  may  result  in  the  dismissal 
of  your  case  in  court.  "Agency"  or  "department"  means  the  national 
organization,  and  not  the  local  office,  facility  or  depSirtment  in 
which  you  work.  If  you  file  a  request  to  reconsider  and  also  file 
a  civil  action,  filing  a  civil  action  will  terminate  the 
administrative  processing  of  your  complaint. 
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RIGHT  TO  REQUEST  COUNSEL  (Z1092) 

•If  you  decide  to  file  a  civil  action,  and  if  you  do  not  have  or 
cannot  afford  the  services  of  an  attorney,  you  nay  request  that  the 
Court  appoint  an  attorney  to  represent  you  and  that  the  Court 
permit  you  to  file  the  action  vithout  payment  of  fees,  costs,  or 
other  security.  See  Title  VII  of  the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  S2000e  £^  seq. ;  the  Rehabilitation  Act  of  1973, 
as  amended,  29  U.S.C.  SS791,  794(c).  The  grant  or  denial  of  the 
request  is  within  the  sole  discretion  of  the  Court.  Filing  a 
request  for  an  attorney  does  not  extend  your  time  in  which  to  file 
a  civil  action.  Both  the  request  and  the  civil  action  must  be 
filed  within  the  time  limits  as  stated  in  the  paragraph  above 
("Right  to  File  A  Civil  Action") . 

FOR  THE  COMMISSION: 


^':x(c-^^ 


Date  Frances 

Executive  Officer 
Executive  Secretariat 
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Mr.  Chairman  and  Members  of  the  Committee: 

He  are  pleased  to  submit  for  your  hearing  today  this  statement  for 
the  record.   At  your  request,  we  exjunined  certain  procedures  and 
practices  of  th«  Department  of  Treasury's  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (BATF)  for  the  investigation  and  resolution  of 
equal  employment  opportunity  (EEO)  complaints,  with  specific 
emphasis  on  sexual  harassment.   BATF's  cooperation  and 
responsiveness  in  ensuring  unrestricted  access  to  personnel  and 
documents  greatly  facilitated  the  examination. 

In  brief,  we  determined  that  BATF  has  not  adequately  developed, 
implemented,  or  communicated  the  roles  of  its  Offices  of  Internal 
Affairs,  Equal  Employment  Opportunity  (EO),  and  Law  Enforcement  and 
Treasury's  Regional  Complaint  Centers  in  addressing  incidents  of 
alleged  sexual  harassment^  and  other  discriminatory  behavior.   This 
has,  on  occasion,  resulted  in  separate  inquiries  into  the  same 
incident  by  these  offices.   On  five  occasions  between  February  1989 
and  January  1993,  BATF's  Director  distributed  policy  statements  to 
BATF  employees  requiring  a  harassment- free  working  environment. 
However,  implementation  of  that  policy  varied  extensively  in  the 
offices  we  visited.   Concerns  and  observations  surfaced  from  among 
the  employees  we  interviewed  and  from  our  analysis  about  the 
confidentiality,  objectivity,  and  independence  of  some  of  BATF's 
inquiries  that  we  reviewed.   In  addition,  BATF  employees'  general 
lack  of  knowledge  about  actual  or  potential  BATF  actions  against 
harassers  compounded  the  employees '  concerns . 


^Sexual  harassment  is  a  form  of  sex  discrimination.   Equal 
Employment  Opportunity  Commission  (EEOC)  regulations  state,  in 
part,  the  following: 

"Unwelcome  sexual  advances,  requests  for  sexual  favors,  and 
other  verbal  or  physical  conduct  of  a  sexual  nature  constitute 
sexual  harassment  when: 

"Submission  to  such  conduct  is  made  either  explicitly  or 
implicitly  a  term  or  condition  of  an  individual's 
employment; 

"Submission  to  or  rejection  of  such  conduct  by  an 
individual  is  used  as  the  basis  for  employment  decisions 
affecting  such  individual,  or 

"Such  conduct  has  the  purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work  performance  or 
creating  an  intimidating,  hostile  or  offensive  working 
environment. " 
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METHODOLOGY 

Since  it  is  BATF's  practice  to  involve  its  Offices  of  EO  and 
Internal  Affairs  in  investigations  of  alleged  sexual  harassment' 
incidents,  we  examined  general  policy  and  procedures  of  both 
offices  as  well  as  selected  cases  involving  both  entities.   We  also 
reviewed  investigations  by  BATF's  Office  of  Law  Enforcement  and 
Treasury's  Regional  Complaint  Centers.   In  addition,  we  conducted  a 
more  detailed  examination  of  three  specific  sexual  harassment 
complaints  and  reviewed  files  and  conducted  interviews  concerning 
eight  other  reported  incidents  of  alleged  discrimination,  including 
allegations  of  sexual  harassment,  gender  and  national  origin 
discrimination,  and  retaliation. 

We  interviewed  50  current  and  former  BATE  and  Treasury  personnel 
and  private  attorneys  in  7  states  and  the  District  of  Columbia. 
The  interviewees  included  male/ female  and 

supervisory/nonsupervisory  personnel  involved  in  each  step  of  the 
complaint  process,  including  complainants,  individuals  who 
allegedly  engaged  in  or  condoned  sexual  harassment,  attorneys  for 
each,  coworkers,  regional  and  headquarters  EO  and  Internal  Affairs 
managers,  and  Treasury  and  Internal  Affairs  investigators.   We  also 
reviewed  EO,  Internal  Affairs,  and  Regional  Complaint  Center  case 
files;  court  documents;  personal  records;  individuals' 
contemporaneous  notes;  internal  memorandums;  and  official  BATE 
policy  and  procedures.   On  the  basis  of  our  overall  review  of  the 
11  incidents,  we  made  the  following  observations. 

STATISTICS  AND  RESOURCES 

According  to  EEO  statistics  provided  by  BATE,  198  formal  EEO 
complaints  were  filed  from  1988  to  1993.   From  1988  to  1992,  198 
employees  were  counseled.   From  1987  to  1993,  seven  sexual 
harassment  complaints  were  filed,  of  which  six  originated  in  the 
Office  of  Law  Enforcement  and  one,  in  the  Office  of  Compliance 
Operations . 

In  the  agency  chain  of  command,  BATF's  Director  of  EO  works  closely 
with  the  agency  Director,  who  is  charged  with  administering  the  EEO 
program.   EO  has  six  regional  managers,  each  of  whom  has  a  part- 
time  student  co-op  as  an  assistant.   These  regional  managers  assist 


'BATF's  training  manual  on  EEO  characterizes  allegations  of  sexual 
harassment  as  falling  under  one  of  two  categories:   "quid  pro  quo" 
and  "hostile  work  environment."   BATE  defines  quid  pro  quo  as  an 
instance  in  which  a  "supervisor  asks  for  sexual  favors  in  exchange 
for  tangible  job  benefit[s),"  and  hostile  work  environment  is 
"unwelcome  sexual  advances,  requests  for  sexual  favors  and  other 
verbal  or  physical  conduct  which  creates  an  intimidating,  hostile 
or  offensive  working  environment." 
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and  direct  collateral-duty'  BATF  EEO  counselors  in  the  various 
field  offices. 

RATF  EEO  COMPLAINT  PROCEDURES 

A  BATF  employee  who  believes  he  or  she  has  been  sexually  harassed, 
and  wishes  to  pursue  legal  remedies,  must  first  participate  in  an 
informal  process.   That  informal  process  requires  the  employee  to 
contact  a  BATF  EEO  collateral-duty  counselor  within  45  days  of  the 
last  discriminatory  event.   Within  the  next  30  days,  during  which 
the  complainant  has  the  right  to  anonymity,  the  EEO  counselor 
attempts  to  resolve  the  matter  informally.   If  resolution  is  not 
reached  within  30  days  and  the  parties  have  not  agreed  to  an 
extension,  the  counselor  must  hold  a  final  interview  with  the 
complainant  and  advise  him  or  her  of  the  right  to  file  a  formal 
complaint  within  15  days. 

Investigations  of  formal  complaints  filed  by  BATF  employees  are 
conducted  through  the  Treasury  Department's  Regional  Complaint 
Centers  where  an  EEO  specialist  assigns  a  collateral-duty  EEO 
investigator.   For  example,  if  a  BATF  Special  Agent  files  a  formal 
sexual  harassment  complaint,  a  regional  EEO  specialist  will  assign 
a  collateral-duty  investigator  from  the  Treasury  Department,  such 
as  an  Internal  Revenue  Service  employee,  to  conduct  the  formal 
investigation.   Attachment  I  depicts  BATF's  EEO  complaint  process. 

We  were  given  varying  reports  of  the  collateral-duty  counselors' 
grasp  of  the  subject  knowledge  and  their  availability.   Employees 
cited  several  cases  in  which  they  felt  the  counselors  had  been  very 
successful  in  informal  resolution  of  the  issue.   However,  in  one 
case,  an  alleged  victim  complained  that  she  had  to  contact  three 
counselors  before  one  could  be  found  with  either  the  knowledge  or 
the  time  to  assist. 

ROLES  OF  BATF  INTERNAL  OFFICES  IN  ADDRESSING  SEXUAL  HARASSMENT 
INCOMPLETELY  DEVELOPED.  IMPLEMENTED.  AND  COMMUNICATED 

The  roles  that  BATF's  internal  offices  play  in  addressing  sexual 
harassment  are  not  fully  developed,  implemented,  or  communicated  to 
BATF  employees.   We  found  no  consistency  as  to  when  the  Office  of 
Internal  Affairs  or  Office  of  Law  Enforcement  becomes  involved  in 
resolving  allegations  of  sexual  harassment. 

Development  of  BATF  Roles 

According  to  BATF's  EO,  since  its  fiscal  year  1992  implementation 
of  a  training  plan,  approximately  53  percent  of  BATF  employees  have 
received  training  specifically  addressing  BATF's  policies  and 


'a  "collateral-duty  employee"  is  an  employee  who  agrees  to  serve  as 
an  EEO  counselor  in  addition  to  the  employee's  regularly  assigned 
duties. 
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procedures  for  handling  EEO  and  sexual  harassment  complaints.   Our 
interviews  with  BATF  employees  indicated  that  they  were  generally 
familiar  with  the  avenues  of  redress  available  for  EEO  and  sexual 
harassment  concerns  but  not  with  BATF's  policy  on  the  role  of 
internal  offices. 

The  management  of  Internal  Affairs  initially  advised  us  that  their 
office  investigated  only  those  cases  in  which  an  alleged  assault  or 
physical  touching  had  occurred  and  that  the  decision  to  examine 
hostile  environment  and  "verbal  harassment"  cases  was  made  on  a 
case-by-case  basis.   We  reviewed  at  least  one  situation  in  which 
Internal  Affairs  investigated  an  incident  wherein  the  initial 
allegation  did  not  involve  "physical  touching."   However,  Internal 
Affairs  did  not  investigate  another  case  whose  initial  allegation 
did  involve  physical  touching.   Subsequently,  Internal  Affairs 
management  stated  that  in  practice  they  will  get  involved  whenever 
requested  by  BATF  management.   According  to  BATF  officials,  the 
physical-touching  policy  was  developed  at  a  fall  1992  executive 
session,  at  which  Office  of  Law  Enforcement  management  specifically 
requested  Internal  Affairs'  involvement.   This  decision  was, 
however,  never  communicated  to  BATF  employees. 

BATF  Order  8600. ID  states  that  the  Office  of  Internal  Affairs  has 
primary  responsibility  for  investigating  allegations  concerning 
employee  conduct.   Certain  minor  infractions  of  the  rules  may  be 
investigated  by  the  appropriate  manager.   This  determination  will 
be  made  by  the  Office  of  Internal  Affairs  after  a  discussion  with 
the  appropriate  management  official,  such  as  an  official  in  the 
Office  of  Law  Enforcement. 

Implementation  and  Communication  of  Multiple  Investigations  Policy 

Of  those  individuals  who  had  firsthand  experience  with  BATF's 
handling  of  discrimination  complaints,  a  significant  number 
interviewed  expressed  a  general  lack  of  confidence  in  the 
independence  and  objectivity  of  BATF's  process  for  investigating 
and  resolving  complaints.   In  the  majority  of  cases  we  reviewed, 
more  than  one  of  the  three  BATF  entities--EO,  Internal  Affairs,  and 
Office  of  Law  Enforcement  management- -became  involved  at  some  point 
and,  in  some  cases,  separately  inquired  into  the  same  incident. 
Many  of  the  individuals  we  interviewed  expressed  a  concern  about 
the  exchange  of  information  between  these  entities.   This  exchange 
included  discussions  of  who  had  filed  complaints,  which 
investigative  steps  to  pursue,  and  the  results  of  those 
investigative  steps .   Such  exchanges  may  not  engender  employee 
confidence  concerning  the  independence  of  subsequent  investigations 
or  afford  individuals  confidence  that  their  concerns  for  anonymity 
will  be  respected. 

EO  employee  guidance  on  how  to  address  sexual  harassment  incidents 
advises  the  alleged  victim  of  sexual  harassment  to  (1)  if  possible, 
confront  the  harasser  directly  to  make  it  clear  the  behavior  is  not 
appreciated;  (2)  document  the  incident;  (3)  contact  the  employee's 
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own  supervisor  or  the  alleged  harasser's  supervisor  if  the  harasser 
is  the  employee's  supervisor;  and  (4)  if  the  harasser's  supervisor 
fails  to  act,  contact  the  BATF  EEO  counselor  or  EEO  manager.   The 
guidance  further  states  that  a  supervisor's  responsibility  is, 
among  other  points,  to  advise  employees  of  their  points  of 
contact--their  supervisor,  EEO  Counselor,  or  Regional  EEO  Manager — 
to  report  sexual  harassment. 

The  guidance  does  not  address  notification  of  Internal  Affairs  or 
the  Office  of  Law  Enforcement  in  these  situations.   However,  the 
practice  in  four  cases  we  reviewed,  was  for  BATF  managers,  when 
notified,  to  contact  Internal  Affairs  or  Office  of  Law  Enforcement 
management,  which  then  initiated  an  investigation  separate  from  the 
EEO  process.   According  to  a  complainant,  when  she  contacted  her 
supervisor  to  allege  sexual  harassment,  the  supervisor  told  her 
that  Internal  Affairs  had  to  be  contacted.   When  she  asked  if  any 
alternatives  existed,  the  supervisor  told  her  no. 

IMPLEMENTATION  OF  DIRECTOR'S  POLICY  OF  HARASSMENT-FREE  WORKPLACE 
VARIES 

The  BATF  Director  distributed  five  policy  statements  requiring 
"harassment- free"  working  environments,  on  February  22,  1989; 
October  24,  1991;  April  6,  1992;  January  8,  1993;  and  January  19, 
1993.   Supervisory  personnel  are  charged  with  implementing  that 
policy  in  their  offices.   However,  implementation  varied  among  the 
offices  visited. 

In  one  office  that  we  visited,  some  employees  stated  that  the 
manager  had  made  it  clear  that  unwelcome  behavior  would  not  be 
tolerated  and  problems  brought  to  his  attention  would  be  addressed. 
In  other  offices,  employees  we  interviewed  cited  instances  in  which 
supervisory  personnel  not  only  tolerated  but  also  initiated  such 
activities  as  making  statements  about  female  employees'  anatomy, 
laughing  when  strippers  were  brought  into  the  office,  telling 
sexually  explicit  jokes,  dancing  with  bikini  undergarments  on  their 
head,  and  engaging  in  other  activities  that  can  create  a  hostile 
work  environment. 

In  three  cases  reviewed,  female  employees  stated  that  they  did  not 
want  to  report  the  harassment  because  they  did  not  believe 
management  would  support  or  believe  them.   In  other  cases,  women 
stated  that  because  they  feared  alienating  coworkers,  they 
frequently  faced  harassment  by  keeping  quiet  or  by  responding  in 
kind-- joking  or  making  crude  comments  back. 

Federal  guidelines  and  case  law  require  that  employers  take 
immediate  and  appropriate  action  to  stop  the  harassment. 
Proportionate  disciplinary  action,  if  any,  should  be  taken  upon 
resolution  of  an  investigation.   In  this  regard,  the  actions  of 
some  managers  did  not  appear  consistent  with  their  obligations  to 
report  the  harassment  and  take  immediate  and  appropriate  action. 
For  example,  some  midlevel  managers  told  us  that  they  did  not 
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report  the  harassment  to  protect  the  interests  of  the  victims  who 
had  stated  that  they  wanted  no  action  taken  because  of  various 
concerns,  such  as  fear  of  reprisal.   In  one  case,  a  manager  knew 
about  an  employee  being  sexually  harassed  at  least  17  months  before 
the  complainant  finally  decided  to  file  a  formal  sexual  harassment 
complaint.   At  the  request  of  the  employee,  the  manager  did  not 
report  the  incident  because  the  employee  was  afraid  for  her  job  and 
concerned  that  the  Special  Agent  in  Charge  would  not  believe  her. 

The  BATF  Director,  in  the  January  19,  1993,  memorandum,  assured 
BATF  employees  of  fair,  professional,  and  responsive  treatment  when 
alleging  discrimination,  including  sexual  harassment  and  reprisal. 
The  memorandum  encouraged  employees  who  believe  they  have  been 
harassed  to  use  the  existing  system,  go  to  whatever  BATF  office 
with  which  they  felt  most  comfortable,  or  go  directly  to  him  or  the 
EO  Director. 

CONCERNS  RAISED  ABOUT  BATF  INTERNAL  INVESTIGATIONS 

We  noted  the  following  concerns  pertaining  to  BATF's  internal 
investigations.   Depending  on  which  BATF  office  conducts  an 
investigation,  the  complainant  is  not  afforded  the  same  procedural 
rights.   Some  employees  perceived  a  lack  of  objectivity  on  the  part 
of  Internal  Affairs  investigators  and  Office  of  Law  Enforcement 
management.   In  addition.  Internal  Affairs  investigators  and  Law 
Enforcement  managers  who  conducted  investigations  did  not  exhibit 
full  knowledge  of  investigative  elements  pertinent  to  sexual 
harassment  investigations,  which  could  affect  the  sufficiency  of 
their  investigations.   Certain  investigative  techniques--the  use  of 
polygraphs,  destruction  of  agents'  notes,  and  insensitive  interview 
techniques--used  by  Internal  Affairs  investigators  also  raised 
concerns . 

Separate  Investigations  of  Complaints  Do  Not  Afford  the  Same  Rights 

We  noted,  among  other  things,  that  the  procedural  rights  afforded 
alleged  victims  of  sexual  harassment  may  differ  depending  on  which 
BATF  office  investigates  the  incident.   Federal  EEO  regulations 
entitle  federal  employee  complainants  to  have  a  representative 
during  any  part  of  the  complaint  process.   In  contrast.  Internal 
Affairs  policy  and  practices  in  a  noncriminal  inquiry  permit  the 
investigating  agent  to  deny  individuals  the  opportunity  to  have 
anyone  present  during  an  interview.   Exceptions  are  made  for 
bargaining-unit  employees  in  certain  situations  in  accordance  with 
BATF  Orders.   In  one  case  we  reviewed,  after  reporting  sexual 
harassment  to  her  manager,  one  alleged  victim  was  required  to 
participate  in  an  Internal  Affairs  interview.   The  alleged  victim 
stated  that  she  had  asked  for  a  female  employee  to  be  present 
during  her  initial  interview  but  her  request  was  refused. 
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Perceptions  of  Lack  of  Objectivity 

EEOC  policies  provide  that  employees  should  have  the  right  to 
complain  about  harassment  without  fear  of  reprisal  and  with 
confidence  that  the  details  of  their  complaints  will  be  given  only 
to  those  specifically  charged  with  investigating  and  resolving  the 
issues.   However,  we  received  a  number  of  complaints  about  a 
perceived  lack  of  objectivity  on  the  part  of  Internal  Affairs 
investigators  and  Office  of  Law  Enforcement  management.   In  three 
cases  reviewed,  employees  stated  that  they  believe  a  lack  of 
objectivity  led  the  investigating  agent  to  ignore  certain 
investigative  leads  offered  by  the  employees  that  may  have  affected 
the  investigations'  outcome.   In  responses  to  BATF  management  after 
disciplinary  action  was  initiated,  two  alleged  harassers  stated 
that  relevant  employee  statements  were  not  taken.   The  alleged 
harassers  submitted  affidavits  from  other  individuals  not 
interviewed  that  contradicted  or  were  not  consistent  with  details 
in  other  affidavits  in  the  Internal  Affairs  reports  on  the  alleged 
incidents. 

Our  work  showed  that  in  one  incident,  the  Deputy  Associate  Director 
of  the  Office  of  Law  Enforcement  conducted  an  investigation  of  a 
field  office  supervisor  who  reported  to  him.   Because  of  a  prior 
working  relationship  between  the  Deputy  and  the  supervisor — Special 
Agent  in  Charge  and  Assistant  Special  Agent  in  Charge  of  a  field 
office--the  complainant  questioned  the  objectivity  of  the  inquiry. 

In  this  case,  the  Director  of  BATF's  EO  notified  the  Deputy  shortly 
after  an  employee  had  filed  an  informal  sexual  harassment  complaint 
and  requested  anonymity.   The  Deputy  then  contacted  the  alleged 
harasser,  a  supervisor j  in  the  context  of  addressing  a  potential 
management  problem.   Although  the  Deputy  stated  that  he  did  not 
release  the  complainant's  name,  the  complainant  was  easily 
identified  through  the  discussion  of  the  specific  incidents 
involved  in  the  allegation.   Thus,  the  complainant  felt  her  right 
to  anonymity  during  the  informal  stage  of  the  EEO  process  was 
compromised  by  the  exchange  of  information  between  EO  and  Office  of 
Law  Enforcement  management.   The  possible  conflict  between  the 
right  to  anonymity  and  agency  responsibility  was  not,  in  the 
complaint's  view,  adequately  addressed. 

The  Director  of  BATF  acknowledged  that  the  problems  created  when  an 
individual  makes  an  allegation  but  wants  no  one  told  are  a 
challenge.   We  appreciate  the  challenge  that  BATF  faces  and 
acknowledge  the  Director's  concern.   However,  it  is  critical  that 
the  dilemma  be  resolved. 

Concern  With  Sufficiency  of  Internal  Investigations 

One  goal  of  all  investigations  is  to  establish  the  facts 
surrounding  alleged  incidents.   In  our  opinion,  individuals 
assigned  to  conduct  investigative  activities  should  have  a 
knowledge  of  the  applicable  law,  rules  and  regulations,  and 
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pertinent  guidelines.   EEOC  has  established  investigative 
guidelines  to  help  its  investigators  in  obtaining  relevant  facts  on 
alleged  sexual  harassment.   However,  some  Internal  Affairs 
investigators  and  Office  of  Law  Enforcement  managers  that  we 
interviewed  did  not  exhibit  an  essential  understanding  of  pertinent 
investigative  guidelines,  relevant  case  law,  and  elements  of  proof 
associated  with  sexual  harassment  complaints.   A  senior  manager  in 
the  Office  of  Law  Enforcement  maintained  that  because  Internal 
Affairs  investigated  only  physical  assaults  or  touching  and  not 
sexual  harassment  complaints.  Internal  Affairs  investigators  were 
sufficiently  trained  to  handle  assault-related  sexual  harassment 
investigations.   As  stated  earlier,  on  at  least  one  occasion, 
however.  Internal  Affairs  investigated  an  incident  of  sexual 
harassment  wherein  the  initial  allegation  did  not  involve  physical 
touching. 

The  list  of  recent  training  courses  for  Internal  Affairs  showed 
none  that  addressed  investigations  of  sexual  harassment  cases. 
While  the  BATF  Director  and  a  senior  Internal  Affairs  manager 
stated  that  they  felt  additional  training  in  this  area  would  be 
beneficial,  an  Internal  Affairs  investigator  engaged  in 
investigating  sexual  harassment  incidents  stated  he  felt  that 
Internal  Affairs'  current  training  had  sufficiently  equipped  him  to 
conduct  these  investigations. 

In  three  cases,  our  comparison  of  BATF's  internal  reviews  with 
reviews  by  EEO  investigators  from  outside  BATF,  who  are  assigned  by 
Regional  Complaint  Centers,  and  our  reviews  revealed  different 
findings.   In  two  cases,  the  outside  entities  obtained 
corroboration  of  the  allegations  that  was  either  lacking  or 
contradicted  in  the  reviews  by  Internal  Affairs  and  the  Office  of 
Law  Enforcement.   In  another  case,  no  coworkers  were  interviewed 
about  a  significant  allegation. 

EEOC  guidelines  provide  that  the  investigator  in  a  sexual 
harassment  case  should  search  thoroughly  for  corroborative  evidence 
of  any  nature.   Supervisory  and  managerial  employees  as  well  as 
coworkers  should  be  asked  about  their  knowledge  of  the  alleged 
harassment.   Persons  with  whom  the  alleged  victim  discussed  the 
incident,  such  as  coworkers  or  doctors,  should  be  interviewed. 
When  questioned  as  to  why  coworkers  had  not  been  interviewed  about 
a  significant  allegation  during  the  course  of  an  investigation  for 
one  case,  an  Internal  Affairs  investigator  stated  a  concern  for  the 
complainant's  and  alleged  harasser's  privacy  had  precluded  them 
from  discussing  the  issue  with  coworkers  who  may  have  had  relevant 
information.   For  another  case,  an  EEO  investigator  told  us  that 
there  was  no  evidence  that  Internal  Affairs  had  interviewed 
witnesses  offered  by  the  alleged  harasser  in  support  of  the  alleged 
harasser's  position.   In  this  same  case,  we  found  no  evidence  that 
the  investigator  had  interviewed  a  friend  of  the  alleged  victim, 
although  the  investigator  knew  the  alleged  victim  had  confided  in 
the  friend  at  the  time  of  the  alleged  harassment.   In  a  third  case, 
we  found  no  evidence  that  the  investigator  had  asked  the 
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complainant  whether,  at  the  time  of  the  incident,  the  individual 
had  confided  in  others  about  the  incident.   Our  inquiry  revealed 
that  the  complainant  had  done  so.   In  a  fourth  case,  not  all 
witnesses  of  an  alleged  incident  of  sexual  harassment  were 
interviewed  before  disciplinary  action  was  proposed. 

EEOC  guidelines  also  suggest  that  the  investigator  should  determine 
whether  the  employer  was  aware  of  other  instances  of  harassment  and 
if  so  what  the  management  response  was.   In  one  case,  an  Internal 
Affairs  investigation  developed  no  evidence  of  other  employees 
being  similarly  harassed  by  the  same  individual.   However,  the 
external  EEO  investigator,  assigned  to  the  investigation  by  a 
Regional  Complaint  Center,  determined  both  that  an  additional 
individual  stated  that  she  had  been  harassed  and  that  at  least  one 
manager  had  known  about  the  incident.   In  another  case,  a  BATF 
management  review  of  alleged  harassment  cited  no  evidence  of  other 
employees'  objections  to  the  alleged  harasser's  behavior.   Our 
query  of  staff  in  the  same  office  yielded  information  from 
employees  who  had  also  found  the  statements  and  behavior  unwelcome. 
Additionally,  the  individual  admitted  to  us  that  he  had  engaged  in 
behavior  that  he  had  previously  denied  when  questioned  by  BATF 
management . 

Concerns  Raised  About  Internal  Affairs  Investigative  Techniques 

Other  procedural  issues  raised  through  interviews  included  BATF's 
policies  regarding  the  use  of  polygraphs  and  destruction  of  notes 
made  by  Internal  Affairs  agents.   In  two  of  the  cases  reviewed, 
polygraphs  were  made  available  to  the  alleged  victim  and  harasser. 
According  to  one  sexual  harassment  complainant,  once  Internal 
Affairs  began  its  investigation,  the  complainant  was  asked  to 
immediately  take  a  polygraph.   The  complainant  stated  that  taking 
the  polygraph  made  her  "feel  humiliated  and  like  a  criminal."  Our 
review  of  the  two  case  files  and  discussions  with  the  investigators 
revealed  a  heavy  reliance  by  Internal  Affairs  investigators  on  the 
polygraph  results  in  determining  future  investigative  steps. 
Additionally,  Internal  Affairs  employees  advised  us  that  their 
agents'  notes  on  noncriminal  cases  are  destroyed  when  the  cases  are 
closed.   Thus,  when  a  discrepancy  arose  about  an  alleged  victim's 
statement  during  Internal  Affairs  interviews,  agents'  notes  could 
not  be  reviewed  because  they  had  been  destroyed. 

Two  females  we  interviewed  complained  of  BATF's  use  of  male  agents 
for  interviews  involving  sensitive  issues.   Further,  one  female 
complained  of  Internal  Affairs  interviews  conducted  with  her  by  two 
males  in  a  hotel  room.   Internal  Affairs  officials  stated  that  they 
will  change  this  practice  of  two  males  interviewing  females  in 
hotel  rooms . 

In  our  opinion,  investigators  should  be  sensitized  to  the 
psychological  ramifications  of  harassment  and  how  they  might  affect 
investigative  techniques  employed  with  alleged  victims  and 
witnesses.   We  believe  it  is  appropriate,  whenever  possible,  to  use 
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same-sex  investigators  to  discuss  sensitive  details  of  alleged 
sexual  harassment.   However,  as  it  has  historically  had.  Internal 
Affairs  currently  has  only  1  female  investigator  in  its  total  of  24 
investigators.   Internal  Affairs  officials  indicated  they  have 
attempted  and  have  difficulty  recruiting  women  into  Internal 
Affairs  investigator  positions.   No  female  investigator  from 
Internal  Affairs  was  involved  in  the  cases  we  reviewed. 

EMPLOYEES  LACK  KNOWLEDGE  OF  DISCIPLINARY  ACTIONS  AGAINST  HARASSERS 

In  the  BATE  Director's  October  24,  1991,  policy  statement  to  all 
BATE  employees  on  discrimination,  he  stated,  "I  am  determined  that 
any  overt  acts  of  discrimination  by  any  employee,  supervisor, 
manager  or  executive  will  be  dealt  with  severely  up  to  dismissal 
with  special  emphasis  on  racial  or  sexual  harassment."   However,  in 
our  interviews,  employees  displayed  a  lack  of  knowledge  of 
disciplinary  actions  the  agency  had  taken  or  would  take  against 
employees  engaged  in  discriminatory  behavior. 

Although  we  have  not  evaluated  the  recommendations  contained  in  a 
1988  report  prepared  for  the  Merit  Systems  Protection  Board  on 
sexual  harassment,  we  note  that  it  recommends  that  agencies  state 
the  range  of  disciplinary  penalties  that  can  be  taken  against 
harassers  and  include  reinforcing  facts.   The  report  notes  such 
reinforcing  facts  can  include  summary  information  about  penalties 
already  levied  within  the  agency  or  at  other  agencies  against 
harassers.   Further,  in  determining  employer  responsibility,  the 
courts  look  to  whether  the  corrective  action  taken  will  demonstrate 
to  the  employer's  other  employees  that  future  harassment  will  not 
be  tolerated.   BATE  management  advised  us  that  sanctions  and 
penalties  taken  against  those  who  have  engaged  in  discriminatory 
behavior  are  not  officially  communicated  to  employees. 

According  to  a  BATE  manager,  when  an  employee  is  alleged  to  have 
engaged  in  sexual  harassment,  an  investigation  is  undertaken.   A 
representative  of  BATF's  Office  of  Chief  Counsel  stated  that  if  the 
agency's  investigation  supports  the  allegation,  it  will  generally 
charge  the  employee  with  misconduct  associated  with  the  act. 

We  found  that  discipline  actions  taken  by  BATF  included  the 
demotion  of  a  supervisory  agent  for  "conduct  unbecoming  a  special 
agent,"  which  included  making  inappropriate  statements  to  a  job 
applicant  and  asking  her  inappropriate  personal  questions. 
Recently  a  supervisory  employee  was  removed  for  "inappropriate, 
unsolicited  and  unwanted  advances  toward  a  female  special  agent"; 
and  a  second  was  removed  for  improper  behavior  toward  two  female 
employees.   In  these  two  cases,  the  allegations  ranged  from 
improper,  sexually  oriented  statements  and  gestures  to  assault. 
Another  employee  was  suspended  for  14  days  without  pay  for  "conduct 
unbecoming  an  agent,"  related  to  allegations  that  he  had  made 
inappropriate  comments  to  female  employees.   In  the  cases  we 
reviewed,  we  also  noted  that  four  alleged  victims  had  been 
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transferred  or  offered  transfers  before  resolution  of  their 
complaints . 

Finally,  we  note  that  the  BATF  Director  convened  a  task  force  to 
examine  the  extent  to  which  the  present  system  discourages  or 
encourages  employee  participation,  the  comprehensiveness  of  current 
training,  the  uniformity  and  seriousness  of  actions  taken  in 
response  to  findings  of  discrimination,  and  the  degree  to  which 
current  EEOC  and  Departmental  policies  and  guidelines  contribute  to 
any  weaknesses  disclosed.   The  task  force  findings  were  not 
available  for  review.   Findings  are  expected  in  early  June  1993. 
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Attachment  I 


Attachment  I 


OVERVIEW  OF  FEDERAL  SECTOR  COMPLAINT  PROCESSING 
UNDER  29  C.F.R.  PART  1614 
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EQUAL  EMPLOYMENT  OPPORTUNrTY  COMMISSION 

Office  of  Federal  Operations 

P.O.  Box  19848 

Washington,  D.C.  20036 

i.4h  0  {   \in 

Ms.  Shirley  Ann  Garcia 

Dear  Ms.  Garcia: 

This  letter  is  in  response  to  your  recent  contacts  with  the  Equal 
Employment  Opportunity  Commission  (EEOC) .  You  indicated  that  you 
were  referred  to  the  EEOC  by  the  Department  of  Treasury's  Office  of 
Inspector  General  (OIG) .    .    " 

During  our  February  19,  1993  telephone  conversation,  you  expressed 
em  interest  in  having  this  agency  process  your  claim  of 
discrimination  against  tbe  Bureau  of  Alcohol,  Tobacco  and  FizBarms 
(BATF) ,  indicating  that  you  are  specifically  interested  in  having 
your  original  sexual  harassment  claim,  as  well  as  your  claim  of  on- 
going retaliation,  fully  investigated  and  resolved.  You  further 
expressed  concerns  regarding  the  manner  in  which  your  allegations 
of  discrlaination  have,  thus  feu:,  been  hemdled  by  the  OIG  emd  the 
BATF '8  Equal  Employment  Opportunity  Office. 

As  I  explained  to  you,  the  OIG  forveurded  your  file  to  the  EEOC  on 
Jemuary  22,  1993  after  appeurently  conducting  em  initial 
investigation  into  several  of  your  allegations.  The  January  22nd 
tremsmittal  letter  merely  indicated  that  the  matter  was  being 
referred  to  the  EEOC  for  "appropriate"  action.  I  understand  that 
the  OIG  similarly  forweurded  your  allegations  to  the  Office  of 
Special  Counsel  for  action. 

T)ie  EEOC  seeks  to  ensure  that  your  discrimination  claims  eure 
processed  fairly  emd  expeditiously.  However,  the  fragmented 
procedural  history  of  those  claims  renders  it  difficult  to 
determine  the  extent  to  which  you  currently  havd  any. matter  pending 
in  the  administrative  process.  There  has  been  understemdeible 
confusion  on  your  part  as  to  where  to  turn  and  how  to  proceed  to 
have  your  concerns  fully  addressed. 

It  is  my  hope  that,  through  appropriate  coordination  with  the 
various  entities  currently  involved  in  your  matter,  your 
discrimination  claims  can  be  placed  in  a  posture  where  they  cem  be 
fully  addressed  in  a  fair  and  efficient  manner.  Please  be  advised 
that  the  EEOC  will  be  in  contact  with  the  BATF  in  an  effort  to 
effect  such  coordination. 
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•If  you  have  any  questions  or  concerns,  please  do  not  hesitate  to 
contact  me  at  (202)  663-4518. 

Sincerely, 

CASSANDRA  M.  MENOKEN,  Director 
Special  Services  Staff 
Office  of  Federal  Operations 

cc:   Stephen  E.  Higgins,  Director,  BATF 
Kathleen  Koch,  Special  Counsel 

James  M.  Cottos,  Assistant  Inspector  General  for 
Investigations,  Department  of  Treasury 
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EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

Office  of  Federal  Operations 

P.O.  Box  19848 

Washington.  D.C.  20036 

'.MAR  0  1   !993 

Stephen  E.  Higgins,  Director 
Bureau  of  Alcohol  Tobacco  and  Firearms 
650  Massachusetts  Avenue,  NW 
Washington,  D.C.  20226 

Re:   EEO  complaints  of  Shirley  Ann  Geurcia 

Dear  Mr.  Higgins: 

The  Equal  Employment  Opportiinity  Commission  (EEOC)  has  recently 
been  contacted  by  Shirley  Ann  Garcia,  an  Investigative  Assistant  in 
your  Dallas  office.  Ms.  Garcia  has  raised  several  concerns 
regaurding  the  manner  in  which  your  agency  has  processed  her  claims 
of  sexual  harassment  and  retaliation.  '  She  has  further  expressed  an 
interest  in  having  the  EEOC  assume  responsibility  for  processing 
those  claims.  ■ 

Ms.  Garcia  is  understandably  confused  as  to  what,  if  anything,  will 
be  done  to  bring  final  resolution  to  her  discrimination  complaints, 
which  evidently  were  first  raised  more  than  two  years  ago.  While 
her  allegations  have  been  referred  to  several  entitles  for  review, 
no  one  has  appeurently  taken  the  lead  in  ensuring  that  they  are 
addressed  in  a  fair  and  efficient  manner. 

It  is  clearly  in  the  interest  of  all  concerned  that  Ms.  Gzorcia's 
allegations  of  discrimination  be  fully  addressed  as  soon  as 
possible.  I  am,  therefore,  requesting  that  the  EEOC  be  provided 
information  reflecting  the  disposition  and/or  current  status  of  all 
discrimination  complaints  (both  formal  and  informal)  which  have 
been  brought  to  the  attention  of  the  Bureau  of  Alcohol  Tobacco  and 
Firearms  (BATF)  by  Ms.  Garcia.  I  am  also  requesting  that  you 
advise  the  EEOC  as  to  the  BATF's  willingness  to  discuss  the 
possibility  of  arranging  to  have  her  claims  of  sexual  harassment 
and  retaliation  procesised  by  this  agency. 

I  would  appreciate  receiving  a  response  to  this  letter  by  March  17, 
1993.  If  you  have  any  questions  or  concerns,  please  do  not 
hesitate  to  contact  me  at  (202)  663-4518. 

Sincerely, 

CASSANDRA  M.  MENOKEN,  Director 
Special  Services  Staff 
Office  of  Federal  Operations 

cc:   Shirley  Ann  Garcia 

Kathleen  Koch,  Special  Counsel 
James  Cottos,  Assistant  Inspector  General  for 
Investigations,  OIG,  Department  of  Treasury 
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DEPARTMENT  OF  THE  TREASURY 

BUREAU  OF  ALCOHOL.  TOBACCO  AND  FIREARMS 

WASHINGTON.  DC.  20226 


OIRCCTOR 

.v^R    .9  1993 


Ms.  Cassandra  M.  Menoken 

Director 

Special  Services  Staff 

Office  of  Federal  Operations 

Equal  Employment  Opportunity  Commission 

P.  O.  Box  19848 

Washington,  DC  20036 

Dear  Ms.  Menoken: 

This  is  in  response  to  your  inquiiry  on  Shirley  Garcia,  an 
employee  with  the  Dallas  Field  Division. 

Ms.  Garcia  initially  sought  EEO  counseling  in  January  of  1991 
when  she  alleged  sexual  harassment  by  the  Dallas  Special  Agent  in 
Charge.   An  immediate  inquiry  was  conducted.   Although  a  formal 
settlement  was  not  reached,  according  to  statements  Ms.  Garcia 
made  to  us  at  that  time,  we  believed  she  was  satisfied  with  the 
actions  management  had  taken  to  resolve  the  problem.   Ms.  Garcia 
was  issued  a  Notice  of  Right  to  File  a  Discrimination  Complaint 
on  February  15,  1991  (a  copy  is  enclosed).   A  formal  complaint 
was  never  filed  on  this  matter. 

Ms.  Garcia  again  sought  counseling  on  January  11,  1993,  alleging 
retaliation  by  two  ATF  employees.   An  inquiry  was  conducted  and 
because  we  were  not  able  to  formally  resolve  all  the  issues 
raised,  Ms.  Garcia  was  given  a  Notice  of  Right  to  File  a 
Discrimination  Complaint  under  29  CFR  1614  (copy  enclosed). 

Ms.  Garcia  has  been  advised  of  the  procedures  for  filing  a  formal 
complaint  of  discrimination  with  the  Dallas  Regional  Complaints 
Center,  if  she  wishes  to  pursue  her  allegations  of 
discrimination^   W^^  firmly  believe  that  this  branch  of  the 
Treasury  Department  will  conduct  a  fair  and  impartial 
investigation  on  all  issues  raised.   If  Ms.  Garcia  is  not 
satisfied  with  the  outcome  of  the  investigation,  she  may  then 
appeal  the  decision- to  the  EEOC  at  that  time. 
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Ms.  Cassandra  M.  Menoken 

If  you  have  any  questions  or  require  any  additional  information, 
please  do  not  hesitate  to  contact  Marjorie  Kornegay,  Assistant 
Director  (EO)  at  (202)  927-7760. 

Sincerely  Yours, 

Director  '^ 
Enclosures 
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Mr.  Clay.  Ms.  Doucette. 

Ms.  Doucette.  Grood  morning,  Mr.  Chairman.  My  attorneys  ac- 
companying me  are  Todd  Schleier  from  Phoenix,  AZ,  and  Gloria 
Allred  from  Los  Angeles. 

On  May  26,  1993,  I  testified  before  a  panel  of  the  U.S.  Senate, 
and  I  must  say  that  the  stories  that  I  heard  then  are  not  dissimilar 
from  the  touching  stories  that  I  have  just  heard  this  morning. 

I  was  testifying  regarding  Senate  bill  404,  which  would  take  the 
investigatory  phase  of  the  equal  opportunity  complaint  process 
away  from  the  individual  Federal  agency  and  place  the  investiga- 
tion with  the  EEOC. 

My  testimony  before  that  distinguished  committee  focused  on  the 
sexual  assault,  sexual  harassment,  gender-based  discrimination, 
and  the  retaliation  I  faced  while  employed  as  a  special  agent  for 
the  FBI. 

My  written  testimony  from  that  committee  has  been  furnished  to 
you  in  a  written  statement.  My  testimony  today  will  focus  on  my 
post-testimonial  experiences  and  the  new  retaliation  to  which  I 
have  been  subjected  because  I  chose  to  testify  before  the  U.S.  Sen- 
ate committee,  to  assert  my  right  to  be  free  of  sexual  harassment. 

Nearly  5  days  before  my  May  26,  1993,  testimony,  I  was  notified 
that  I  was  the  subject  of  an  investigation  which  was  administrative 
or  criminal  in  nature,  regarding  the  alleged  disclosure  of  national 
security  information  to  my  privately  retained  legal  counsel.  At  that 
time.  Senator  Glenn  asked  me  if  I  believed  the  timing  of  this  inves- 
tigation was  a  coincidence.  I  replied  that  I  did  not  believe  it  was 
merely  a  coincidence. 

Subsequent  to  the  investigation,  the  FBI  tried  to  force  me  to  re- 
turn documents  that  I  had  legally  obtained  under  the  Freedom  of 
Information  Act.  These  documents  indicated  that  I  was  rated  as  ex- 
ceptional, that  I  possessed  exceptional  interpersonal  skills,  and  in- 
cluded letters  of  commendation  as  well  as  awards. 

The  FBI  then  claimed  these  documents  were  reclassified,  even 
though  the  documents  were  released  pursuant  to  the  Freedom  of 
Information  Act.  Suddenly,  my  interpersonal  skills  were  a  matter 
of  national  security. 

For  too  many  years,  the  FBI  has  hidden  behind  national  security 
as  an  excuse  to  keep  embarrassing  matters  within  the  control  of 
the  FBI.  Somehow  I  do  not  believe  my  interpersonal  skills  are  a 
matter  of  national  security. 

When  the  FBI  notified  me  that  I  must  return  the  documents,  I 
requested  that  the  U.S.  Federal  district  court  in  Arizona  place  the 
documents  under  seal  to  preserve  evidence  I  believed  was  vital  to 
my  case.  The  Federal  court  granted  my  motion  and  placed  the  doc- 
uments under  seal. 

When  I  arrived  at  the  office  subsequent  to  my  Senate  testimony, 
I  was  shunned  and  treated  like  a  pariah.  Further,  male  agents 
were  playing  videotapes  of  my  testimony. 

The  office  is  a  very  small  office,  so  I  could  not  help  but  overhear 
my  voice  and  the  derogatory  comments  the  agents  were  making. 
The  FBI  required  me  to  take  vacation  time  to  testify  before  the 
Senate.  However,  the  agents  were  permitted  to  view  the  videotapes 
of  my  other  appearances  and  my  testimony  before  the  Senate  while 
on  duty  and  in  FBI  office  space. 
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The  special  agent  in  charge  of  Arizona  traveled  to  Tucson  within 
just  a  few  days.  While  in  the  conference,  he  indicated  that  an  EEO 
investigator,  who  had  found  evidence  supporting  my  case,  was  obvi- 
ously biased  in  my  favor.  He  indicated  he  was  going  to  complain 
to  FBI  headquarters  about  this  EEO  investigator. 

He  continued  by  stating  he  was  mad  at  Senator  DeConcini  for 
supporting  me.  The  SAC  stated  he  was  going  to  march  up  to  Sen- 
ator DeConcini  and  tell  that  Senator  that  the  FBI  was  mad  at  him. 

The  male  agents  in  the  office  construed  these  statements  from 
their  boss  as  statements  of  support  for  their  actions.  Agents  were 
in  the  Federal  cafeteria,  where  a  lot  of  Federal  employees  gather, 
calling  me  names,  unprintable  names,  and  talking  about  me. 
Whenever  I  would  enter  the  office,  conversation  would  stop  and 
certain  male  agents  would  glare  and  stare  at  me. 

One  agent  went  so  far  as  to  state,  "if  looks  could  only  kill."  I  vol- 
unteered for  so-called  less  desirable  assignments  when  the  FBI 
asked  for  volunteers  for  transfers.  I  repeatedly  asked  for  a  transfer 
from  the  field  division,  wherein  retaliation  for  my  protected  title 
VII  activities  seemed  impossible  to  prevent. 

My  requests  for  reassignments  outside  the  field  division  were 
never  granted,  but  instead  the  FBI  came  up  with  excuse  after  ex- 
cuse as  to  why  I  could  not  be  transferred.  When  I  would  satisfy  one 
condition  for  the  FBI  to  grant  a  transfer,  the  FBI  would  impose  yet 
another  condition  before  a  transfer  could  be  granted. 

It  became  clear  to  my  legal  counsel  that  the  FBI  was  playing 
games,  instead  of  acting  in  good  faith  to  resolve  the  issue  of  the 
hostile  work  environment.  I  finally  left  employment  with  the  FBI, 
indicating  that  I  was  constructively  discharged. 

The  FBI,  however,  was  not  content  to  leave  me  alone.  Even 
though  I  no  longer  worked  for  the  FBI,  the  U.S.  Justice  Depart- 
ment and  the  FBI  sent  representatives  to  Arizona  on  more  than 
one  occasion  to  investigate  me. 

They  visited  my  former  employers,  seeking  out  any  dirt  that  they 
might  have  missed  during  my  extensive  and  comprehensive  back- 
ground investigation.  Perhaps,  you  would  be  interested  in  one  such 
coincidence. 

During  December  1993,  I  contacted  a  sergeant  and  lieutenant 
where  I  was  formerly  employed  as  a  police  officer,  where  they  told 
me  a  position  was  now  open.  I  made  an  appointment  to  discuss  this 
opening  with  the  department.  The  very  day  I  was  scheduled  to 
interview  with  this  police  department,  the  FBI  and  Justice  Depart- 
ment investigators  arrived  at  the  police  department. 

Coincidence?  Perhaps,  but  I  will  let  you  come  to  your  own  conclu- 
sions. 

An  FBI  agent  went  so  far  as  to  interview  employees  at  the  salon 
where  I  have  my  hair  done.  I  do  not  believe  this  was  within  the 
scope  of  his  official  duties.  However,  I  will  confess  to  having  an  oc- 
casional bad  hair  day. 

Representatives  of  local  police  departments  and  U.S.  attorneys 
offices  have  indicated  to  me  that  FBI  agents  in  Tucson  have  spread 
vicious  rumors  regarding  me.  More  than  one  member  of  the  na- 
tional media  indicated  to  me  that  an  individual  or  individuals  at 
FBI  headquarters  were  desperately  attempting  to  discredit  me.  I 
am  disappointed  in  the  conduct  of  the  FBI  in  this  matter. 
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After  I  made  it  clear  to  the  FBI  on  numerous  occasions  that  I  no 
longer  worked  for  the  FBI,  the  FBI  advised  me  that  an  action  to 
fire  me  for  insubordination  was  being  considered.  The  FBI  also  told 
congressional  staffers  as  late  as  last  week  that  I  was  an  employee 
of  the  FBI.  Therefore,  subject  to  FBI  rules. 

I  firmly  believe  other  individuals  have  been  dissuaded  from  filing 
EEO  complaints  for  discrimination  because  of  the  manner  in  which 
my  complaint  was  handled.  After  all,  I  no  longer  have  a  job.  I  was 
dedicated  to  the  FBI  and  believed  I  would  aggressively  pursue  my 
duties  until  the  day  I  was  forced  to  retire.  However,  I  was  forced 
out  of  the  FBI  much  earlier  than  my  anticipated  retirement  date. 

When  I  was  in  high  school,  I  attended  a  career  fair  and  was  in- 
trigued by  the  FBI  agents  and  their  work.  And  this  one  FBI  agent 
had  a  story  about  his  work.  I  asked  him,  how  can  I  become  a  FBI 
agent? 

And  he  responded,  "Oh,  little  girl,  if  you  keep  your  grades  up  and 
you  work  really  hard,  someday  you  can  be  a  stenographer  for  the 
FBI.  We  don't  allow  women  to  become  agents."  So  you  can  imagine 
that  I  was  elated  when  I  learned,  finally,  in  1974  or  1975,  that  the 
FBI  was  allowing  women  to  become  special  agents,  and  I  finally  be- 
came one. 

Unfortunately,  my  experience  with  sexual  harassment  within  the 
FBI  caused  me  not  to  be  able  to  fulfill  my  dream  of  serving  my 
country  through  the  FBI. 

When  I  returned  from  the  U.S.  Senate  hearings,  the  situation  in 
the  FBI  office  was  so  unbearable  that  I  began  bleeding  internally. 
I  couldn't  eat  or  sleep. 

There  are  no  words  to  express  to  you  how  disappointed  I  am  with 
the  manner  in  which  the  FBI  handled  my  complaint.  After  being 
forced  to  leave  the  FBI,  my  career  is  over.  My  salary  is  gone,  and 
I  am  forced  to  sell  personal  belongings,  including  a  car  and  my 
home. 

These  actions  on  the  part  of  the  FBI  cost  me  far  more  than  mate- 
rial things.  The  FBI's  actions  cost  me  my  way  of  life,  my  zeal  for 
investigations,  and  permanently  implanted  with  me  a  sense  of 
hurt,  trauma,  and  disillusionment. 

Director  Freeh  has  made  strong  statements  that  sexual  harass- 
ment or  discrimination  of  any  kind  can  no  longer  be  tolerated  in 
the  FBI.  He  has  taken  strong  actions  to  reform  the  internal  dis- 
ciplinary process  within  the  FBI. 

On  last  Friday,  the  FBI  sent  me  a  letter  indicating  that  my  res- 
ignation was  accepted.  I  applaud  Director  Freeh's  overtures  toward 
reform  within  the  FBI,  and  I  sincerely  hope  the  FBI  and  I  can 
reach  a  fair  settlement  of  my  lawsuit. 

I  also  support  passage  of  Senate  bill  404.  Implementation  of  the 
bill  would  save  the  Federal  Government  $22  million  annually,  as 
well  as  achieve  a  level  of  fairness  for  Federal  title  VII  plaintiffs. 
I  strongly  endorse  Senate  bill  404,  as  well  as  the  House  companion 
bill,  H.R.  2721. 

Additionally,  I  would  recommend  passage  of  the  Equal  Remedies 
Act  as  introduced  by  Senator  Kennedy,  which  would  place  gender 
discrimination  on  par  with  other  forms  of  discrimination,  as  it 
would  remove  the  limitations  on  compensatory  damages.  Although 
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these  bills  come  too  late  to  help  me,  I  hope  that  they  will  be  able 
to  help  other  women. 

Thank  you. 

Mr.  Clay.  Thank  you. 

[The  prepared  statement  of  Ms.  Doucette  follows:] 
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PSEPABED  Statement  of  Suzane  J.  Doucctte,  Formbk  Special  Agent,  Federal 
Bureau  op  Inveotigation 

On  Nay  26,  1993,  I  testified  before  the  Senate  Committee  on 
Governmental  Affairs,  chaired  by  Senator  Glenn,  regarding  Senate 
Bill  404,  which  would  take  the  investigatory  phase  of  the  Equal 
Opportunity  Complaint  process  away  from  the  individual  Federal 
Agency  and  place  the  investigation  with  the  EEOC. 

My  testimony  before  that  distinguished  committee  focused  on 
the  sexual  assault,  sexual  harassment,  gender  based 
discrimination  and  the  retaliation  I  faced  while  employed  as  a 
special  agent  for  the  FBI.   My  written  testimony  from  that 
committee  has  been  furnished  in  a  written  statement.   My 
testimony  today  will  focus  on  my  post-testimonial  experiences  and 
the  new  retaliation  to  which  I  have  been  subjected  because  I 
chose  to  testify  before  the  Senate  Committee  to  assert  my  right 
to  be  free  of  sexual  harassment. 

Merely  five  days  before  my  May  26,  1993,  testimony,  I  was 
notified  that  I  was  the  subject  of  an  investigation  which  was 
administrative  or  criminal  in  nature  regarding  the  alleged 
disclosure  of  national  security  information  to  my  privately 
retained  legal  counsel.   At  that  time  Senator  Glenn  asked  me  if  I 
believed  the  timing  of  the  investigation  was  a  coincidence.   I 
replied  that  I  did  not  believe  it  was  merely  a  coincidence. 
Subsequent  to  the  investigation  the  FBI  tried  to  force  me  to 
return  doctiments  I  legally  obtained  under  the  Freedom  of 
Information  Act.   These  docxunents  indicated  that  I  was  rated  as 
"exceptional",  that  I  possessed  exceptional  interpersonal  skills 
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and  included  letters  of  commendation  and  awards.   The  FBI  claimed 
these  docximents  were  "re-classified"  even  though  the  documents 
were  released  pursuant  to  the  Freedom  of  Information  Act. 
Suddenly,  my  interpersonal  skills  were  a  matter  of  national 
security.   For  too  many  years  the  FBI  has  hidden  behind  "national 
security"  as  an  excuse  to  keep  embarrassing  matters  within  the 
control  of  the  FBI.   Somehow  I  do  not  believe  my  interpersonal 
skills  are  a  matter  of  national  security! 

When  the  FBI  notified  me  that  I  must  return  the  documents,  I 
requested  that  the  federal  district  court  place  the  docxunents 
under  seal  to  preserve  evidence  I  believed  was  vital  to  my  case. 
The  federal  court  granted  my  motion  and  placed  the  documents 
under  seal. 

When  I  arrived  at  the  office,  subsequent  to  my  testimony,  I 
was  shunned  and  treated  like  a  pariah.   Further,  male  agents  were 
playing  video  tapes  of  my  testimony.   The  office  is  a  very  small 
office,  so  I  could  not  help  but  overhear  my  voice  and  the 
comments  the  agents  were  making.   The  FBI  required  me  to  take 
vacation  time  to  testify  before  the  Senate;  however,  the  agents 
were  permitted  to  view  video  tapes  of  my  other  appearances  while 
on  duty.   The  Special  Agent  in  Charge  travelled  to  the  Tucson 
resident  agency  within  a  few  days.   While  in  a  conference,  he 
indicated  that  an  EEO  investigator  who  had  found  evidence 
supporting  my  case,  was  biased  in  my  favor.   He  indicated  he  was 
going  to  complain  to  FBIHQ  about  this  EEO  investigator.   He 
continued  by  stating  that  he  was  mad  at  Senator  DeConcini  for 
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supporting  ne.   The  SAC  stated  he  was  going  to  march  up  to 
Senator  DeConcini  and  tell  the  Senator  that  the  FBI  was  mad  at 
his.   The  male  agents  in  the  office  construed  these  statements 
from  their  "boss"  as  statements  of  support  for  them. 

Agents  were  in  the  federal  cafeteria  calling  me  names, 
unprintable  names,  and  talking  about  me.   Whenever  I  would  enter 
the  office,  conversation  would  stop  and  certain  male  agents  would 
stare  at  me.   One  agent  went  so  far  as  to  state  to  me,  "if  looks 
could  kill." 

I  volunteered  for  so  called  less  desirable  assignments  when 
the  FBI  asked  for  volxuitary  transfers.   I  repeatedly  asked  for  a 
transfer  from  the  field  division,  wherein  retaliation  for  my 
protected  Title  VII  activities  seemed  impossible  to  prevent.   My 
requests  for  assignments  outside  the  field  division  were  never 
granted,  but  instead  met  with  FBIHQ  excuse  after  excuse  as  to  why 
I  could  not  be  transferred.   When  I  would  satisfy  one  "condition" 
for  the  FBI  to  grant  a  transfer,  the  FBI  would  impose  a  new 
"condition"  before  a  transfer  would  be  granted.   It  became  clear 
to  my  legal  counsel  and  me  that  the  FBI  was  "playing  games" 
instead  of  acting  in  good  faith  to  resolve  the  issue  of  the 
hostile  work  environment  by  allowing  me  to  leave  the  environment. 
I  finally  left  employment  with  the  FBI  indicating  that  I  was 
constructively  discharged. 

The  FBI,  however,  was  not  content  to  leave  me  alone,  even 
though  I  no  longer  worked  for  the  FBI.   The  United  States  Justice 
Department  and  the  FBI  sent  representatives  to  Arizona  on  more 
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than  one  occasion  to  investigate  me.   They  visited  my  former 
employers  seeking  any  "dirt"  that  might  have  been  missed  during 
ny  extensive  background  investigation. 

Perhaps  you  would  be  interested  in  another  FBI 
"coincidence."   During  December,  1993,  I  contacted  a  Sgt.  and  Lt. 
where  I  was  formerly  employed  as  a  police  officer.   I  made  an 
appointment  to  discuss  this  opening  with  the  department.   The 
very  day  I  was  scheduled  to  visit  the  police  department , the 
investigators  arrived  at  the  police  department.   Coincidence? 
Perhaps,  but  I  will  let  you  come  to  your  own  conclusion. 

An  FBI  agent  went  so  far  as  to  interview  employees  at  the 
salon  where  I  have  my  hair  done.   I  do  not  believe  this  was 
within  the  scope  of  his  official  duties.   However,  I  will  confess 
to  having  an  occasional  "bad  hair  day!" 

Representatives  of  local  police  departments  and  the  United 
States  Attorneys  Office  have  indicated  to  me  that  FBI  agents  in 
Tucson  have  spread  vicious  mmor  regarding  me.   More  than  one 
member  of  the  national  media  indicated  to  me  that  an  individual 
or  individuals  at  FBIHQ  were  attempting  desperately  to  discredit 
me. 

I  aa  disappointed  in  the  conduct  of  the  FBI  in  this  matter. 
After  I  made  it  clear  to  the  FBI  on  numerous  occasions  that  I  no 
longer  worked  for  the  FBI,  the  FBI  advised  me  that  an  action  to 
fire  ae  for  insubordination  was  being  considered.   The  FBI  also 
told  Congressional  staffers  as  late  as  last  week  that  I  was  an 
employee  of  the  FBI,  therefore,  subject  to  FBI  rules. 
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I  believe  that  other  individuals  have  been  dissuaded  from 
filing  EEO  complaints  for  discrimination  because  of  the  manner  in 
which  my  complaint  was  handled.   After  all,  I  no  longer  have  a 
job.   I  was  dedicated  to  the  FBI  and  believed  I  would 
aggressively  pursue  my  duties  until  the  day  I  was  forced  to 
retire.   However,  I  was  forced  out  of  the  FBI  much  earlier  than 
my  anticipated  retirement  date. 

When  I  was  in  high  school,  I  attended  a  career  fair  and  was 
intrigued  by  the  FBI  agent's  story  of  his  work.   I  asked  him  how 
I  could  become  an  FBI  agent.   He  responded,  "Little  girl,  if  you 
keep  your  grades  up,  someday  you  can  be  a  stenographer  for  the 
FBI we  don't  allow  women  to  become  agents.." 

I  was  elated  when  I  learned  that  the  FBI  allowed  women  to 
become  special  agents  and  I  finally  become  one.   Unfortunately, 
my  experience  with  sexual  harassment  within  the  FBI  caused  me  not 
to  be  able  to  fulfill  my  dream  of  serving  my  country  through  the 
FBI. 

After  I  returned  from  the  United  States  Senate  hearings,  the 
situation  in  the  FBI  office  was  so  unbearable  that  I  began 
bleeding  internally.   I  couldn't  eat  or  sleep.   There  are  no 
words  to  express  to  you  how  disappointed  I  am  with  the  manner  in 
which  the  FBI  handled  my  complaint.   After  being  forced  to  leave 
the  FBI,  my  career  is  over,  my  salary  is  gone  and  I  am  forced  to 
sell  personal  belongings,  including  a  car  and  my  home.   These 
actions  on  the  part  of  the  FBI  cost  me  far  more  than  material 
things. .. .the  FBI's  actions  cost  me  my  way  of  life,  my  zeal  for 
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investigations  and  permanently  implanted  within  me  a  sense  of 
hurt,  trauma  and  disillusionment. 

Director  Freeh  has  made  strong  statements  that  sexual 
harassment  or  discrimination  of  any  kind  can  no  longer  be 
tolerated  in  the  FBI.   He  has  taken  strong  actions  to  reform  the 
internal  disciplinary  process  of  the  FBI.  On  last  Friday,  the 
FBI  sent  me  a  letter  indicating  that  my  resignation  was  accepted. 
I  applaud  Director  Freeh's  overtures  toward  reform  within  the  FBI 
and  I  sincerely  hope  that  the  FBI  and  I  can  reach  a  fair 
settlement  of  my  lawsuit. 

I  also  support  passage  of  SB404.   Implementation  of  the  bill 
would  save  the  Federal  Government  22  million  dollars  annually,  as 
well  as  achieve  a  level  of  fairness  for  Federal  Title  VII 
plaintiffs.   I  strongly  endorse  SB404,  as  well  as  the  House 
companion  bill  HR2721.   Additionally,  I  want  to  recommend  passage 
of  the  Equal  Remedies  Act,  which  would  place  gender 
discrimination  on  par  with  other  forms  of  discrimination,  as  it 
would  remove  limitations  on  compensatory  damages. 

Although  these  bills  came  too  late  to  help  me,  I  hope  that 
they  will  be  able  to  help  other  women. 
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Mr.  Clay.  Ms.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

Eariier  I  asked  whether  discrimination  in  law  enforcement  agen- 
cies was  worse  than  other  Federal  agencies.  I  can  now  say  I  cer- 
tainly hope  it  is,  because  I  hope  that  what  you  have  testified  to  is 
as  bad  as  it  gets.  Because  it  is  pretty  bad. 

I  wonder,  Ms.  Churchill,  you  did  indicate  that  you  and  17  other 
women  and  men  from  the  DEA  Southeast  Laboratory  had  been 
subjected  to  gender  harassment,  but  you  did  not  give  us  any  details 
of  the  nature  of  that  harassment  on  individuals.  Would  you  elabo- 
rate? 

Ms.  Churchill.  Yes,  ma'am. 

Well,  primarily,  the  female  staff  members  in  our  laboratory,  we 
undergo  almost  an  exclusive  initiation  process  which  consists  of  a 
constant  scrutiny  of  our  work,  our  intellectual  ability,  our  com- 
petency, and  even  our  honesty  is  questioned.  This  is  constant  and 
pervasive. 

Opinions  during  staff  meetings  are  being  questioned  or  belittled, 
they  are  questioned,  they  are  overlooked.  Our  vouchers,  our  comp- 
time  requests,  all  our  phone  calls  are  monitored.  We  are  requested 
to  make  logs,  make  logs  of  our  phone  calls. 

All  our  work  habits  are  in  question.  This  is  definitely  contrary 
to  what  should  be  instilled  in  the  actions  of  a  forensic  chemist,  pri- 
marily because  a  forensic  chemist  has  to  support  their  opinion  in 
a  Federal  court  of  law  in  drug  enforcement  cases.  This  particular 
questioning,  belittlement  of  our  ability  and  our  reasoning  and  our 
honesty,  has  very  deleterious  effects  on  each  of  us. 

Also,  whenever  there  is  any  discretionary  power  by  our  manage- 
ment within  our  system  in  regard  to  travel  decisions,  overtime  re- 
quests, the  decisions  are  not  the  same  for  the  women  as  they  are 
for  the  men.  So  basically  what  happens  in  our  laboratory  is  that 
the  women  are  constantly  looking  over  their  shoulder,  they  are 
watching  their  backs,  and  we  are  waiting  for  the  worst  thing  to 
happen. 

Ms.  Norton.  So  what  you  have  experienced  is  disparity  treat- 
ment, rather  than  sexual  harassment  per  se;  is  that  right? 

Ms.  Churchill.  Yes,  ma'am.  The  specific  instance  that  generated 
our  filing  of  a  sexual  harassment  claim  was  related  to  an  invasion 
of  the  lady's  restroom  in  our  laboratory  by  the  lab  director,  and  his 
subsequent  orders  to  destroy  personal  property  that  was  stored  in 
that  restroom.  But  then  we  alleged  a  pattern  of  gender  harass- 
ment, primarily  in  the  form  of  disparate  treatment. 

Ms.  Norton.  Ms.  Garcia,  have  you  ever  filed  an  additional  com- 
plaint of  retaliation  in  the  agency? 

Ms.  Ann  Garcia. 

Ms.  Ann  Garcia.  No,  I  haven't. 

Ms.  Norton.  Have  any  of  you  ever  filed  a  retaliation? 

Ms.  Wyche.  Yes,  ma'am,  I  have.  I  am  in  the  plrocess  of  that  right 
now.  I  don't  know  exactly  what  to  answer  for  that,  except  the 

Ms.  Norton.  Do  you  expect  that  those  will  be  easier  than  the 
original  complaints  of  sexual  harassment? 

Ms.  Wyche.  To  prove  or  otherwise  to  explain?  I  cannot 

Ms.  Norton.  To  demonstrate,  yes.  i 
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Ms.  Wyche.  I  think  it  would  be  easier  to  demonstrate,  yes.  The 
retaliation  has  been  harder  this  time  around  because  I  expected 
the  agency  to  handle  their  problems  and  they  did  not.  In  fact,  it 
gave  them  an  avenue  to  try  and,  I  guess  you  could  say,  push  me 
out  of  the  agency,  which  is  what  Ms.  Doucette  is  going  through, 
too. 

Once  you  file  an  EEO  complaint,  once  you  bring  an  issue  of  sex- 
ual harassment  to  the  agency,  the  agency  seems  to  take  it  upon 
themselves  to  not  deal  with  it,  to  ignore  the  problem.  And  basically 
the  retaliation  continues  because  no  one  is  disciplined.  So  that  the 
message  that  is  sent  is  we  can  get  away  with  it,  we  can  do  it,  we 
can  just  eliminate  these  problem  women. 

Ms.  Norton.  Were  you  aware,  were  any  of  you  aware  at  the  time 
of  your  experiences  that  your  agency  had  any  specific  written  guid- 
ance or  guidelines  of  their  own  on  sexual  harassment  or  other 
forms  of  gender  discrimination?  Did  you  see  any  attempt  on  the 
part  of  the  agencies  ever  to  do  any  training  of  staff  with  respect 
to  gender  discrimination? 

Ms.  Ann  Garcia.  I  would  like  to  address  that. 

In  the  Denver  Division,  they  do  have  training.  And  for  a  time  I 
was  an  acting  group  supervisor.  And  there  was  £in  EEO  training 
and  there  was  a  film  that  we  were  all  to  watch.  And  they  started 
the  film  and  they  watched  it  for  about  10  minutes,  and  then  fast 
forwarded  for  most  of  the  remaining  training.  And  so  that  is  my 
experience  with  the  training  for  EEOC. 

Ms.  Norton.  Ms.  Ann  Garcia,  you  have  testified  to  disparate 
treatment,  and  not  sexual  harassment;  is  that  correct? 

Ms.  Ann  Garcia.  Sexual  discrimination? 

Ms.  Norton.  Yes. 

Ms.  Ann  Garcia.  Yes. 

Ms.  Norton.  And  not  sexual  harassment  as  such. 

Do  you  or  any  of  you  see  a  connection  between  disparate  treat- 
ment, discrimination,  plain  old  discrimination  of  the  kind  Ms. 
Churchill  testified  to,  and  sexual  harassment? 

Ms.  Ann  Garcia.  I  have  a  couple  of  examples. 

Just  after  I  filed  the  class  complaint,  I  felt  I  was  harassed  in  the 
SAC's  office  to  drop  the  complaint.  So  I  do  feel  there  is  a  connection 
when  you  do  file  one,  you  will  experience  the  other. 

Ms.  Norton.  Yes.  But  I  am  speaking  about  discrimination  in  the 
treatment  of  women  in  hiring,  promotion,  and  other  terms  and  con- 
ditions of  employment.  Do  you  find  that  there  is  a  connection  at  all 
between  that  and  incidents,  the  incidence  of  sexual  harassment  in 
the  agency? 

Yes,  Ms.  Shirley  Garcia. 

Ms.  Shirley  Garcia.  Yes,  I  think  there  is.  I  recall  a  meeting  that 
we  had  with  the  SAC,  and  he  said  that  he  would  not  pay  for  any 
of  our  training  or  our  classes  at  night  that  related  to  our  jobs,  even 
though  it  was  allowed,  because  he  did  not  want  to  invest  money  in 
the  female  clerical  support,  because  they  didn't  hang  around  very 
long.  He  said  that  his  agents  had  to  pay  for  their  education  and 
he  wasn't  going  to  be  supportive  for  continuing  education  relevant 
to  our  job,  that  he  would  rather  spend  the  money  on  his  guys. 
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Ms.  Norton.  Yes,  one  is  left  to  wonder  whether  it  is  possible  for 
an  agency  to  afford  equal  treatment  and  at  the  same  time  abide 
open  sexual  harassment. 

Do  you  think  it  would  have  made  any  difference  had  there  been 
more  women  in  the  agency  or  in  the  location?  And  if  so,  why  or 
how? 

Ms.  Ann  Garcia.  I  do  feel  if  there  were  more  women  on  the  job, 
that  it  would  definitely  help.  However,  I  do  feel  they  need  to  be  in 
the  upper  management,  that  we  need  mentors,  we  need  people  to 
speak  up  for  us  in  upper  management.  I  think  that  is  one  problem 
that  I  have  seen. 

Ms.  Norton.  Yes,  Ms.  Doucette. 

Ms.  Doucette.  I  wanted  to  address  just  briefly  disparate  treat- 
ment and  how  it  affects  sexual  harassment.  In  my  very  small  of- 
fice, there  is  a  definite  pattern  of  disparate  treatment,  and  I  think 
that  creates  an  atmosphere  where  the  men  feel  that  the  women  can 
be  demeaned  and  degraded.  And  that  escalates,  in  my  case,  at 
least,  until  some  particular  male  agent  with  sexual  proclivities  felt 
comfortable  in  acting  out  these  proclivities  and  basically  asking  me 
for  sex  because  he  believed  that  the  office  environment  would  sup- 
port him. 

And,  in  fact,  after  that  was  reported,  the  office  environment  did 
support  him  and  he  was  rewarded  with  the  new  car  and  benefits 
and  perks.  And  I  think  that  you  have  to  root  out  disparate  treat- 
ment to  root  out  sexual  harassment.  The  population  of  the  work 
force  should  reflect  the  general  diversity  of  our  society  before  this 
can  end,  as  well  as  the  legislation  that  we  are  hoping  to  see  passed. 

Thank  you. 

Ms.  Norton.  Finally,  have  you  read  the  GAO  report,  including 
their  recommendation  for  changing  the  internal  procedures  for 
processing  EEO  complaints? 

Ms.  Doucette.  I  have  read  Senate  bill  404  in  terms  of  the  proce- 
dures there  and  the  House  companion  2721.  I  do  not  have  a  copy 
of  the  GAO  report. 

Ms.  Norton.  Well,  let  me  ask  you  all,  do  you  believe  that  a  re- 
form of  the  internal  procedures,  while  allowing  the  agency  to  con- 
tinue to  process  complaints,  would  be  sufficient  to  remedy  the  prob- 
lems you  experienced? 

Ms.  Doucette.  Absolutely  not. 

Ms.  Wyche.  Absolutely  not. 

Ms.  Shirley  Garcia.  Absolutely  not. 

Ms.  Ann  Garcia.  I  agree. 

Ms.  Norton.  Do  I  take  it  then  that  you  think  that  the  processing 
of  complaints  of  sexual  harassment  and  other  sex  discrimination 
should  be  done  by  an  outside  agency  like  the  EEOC? 

Ms.  Doucette.  Yes. 

Ms.  Wyche.  Yes,  ma'am. 

Ms.  Norton.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Clay.  Thank  you. 

Mrs.  Morella. 

Mrs.  Morella.  Again,  I  want  to  thank  you  for  courageous  state- 
ments in  appearing  before  us  with  your  personal  experiences.  I  did 
take  some  notes  about  the  IG  hotline  not  working  and  21  of  24  peo- 
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pie  corroborating  and  refusal  of  overseas  assignments  because  of 
family,  no  confidentiality;  what  an  example  the  Equal  Remedies 
Act  and  H.R.  2721,  which  I  am  cosponsoring,  also. 

But  let  me  ask  you,  putting  yourselves  in  our  position  on  this 
subcommittee,  what  recommendations  would  you  have?  Let's  say  a 
couple  of  things  that  you  think  that  we  should  do.  I  realize  there 
are  a  lot  of  things,  I  mean,  promotion  of  women  is  one  thing,  train- 
ing, but  let's  get  down  to  if,  there  are  a  couple  of  things,  you  were 
in  our  position,  what  would  you  like  us  to  follow  through  on  that 
you  think  would  help  to  alleviate  the  situation. 

I  know  Ms.  Doucette  mentioned  the  two  bills.  Maybe  in  addition 
to  that,  when  we  come  to  it;  do  you  want  to  start  off,  Ms.  Church- 
ill? 

Ms.  Churchill.  Thank  you,  ma'am. 

I  would  like  to  address  that  issue,  because  I  think  that  the  Fed- 
eral law  enforcement  agencies  first  need  to  acknowledge  that  a 
problem  exists.  It  is  totally — it  is  ignored,  and  therefore  can  never 
be  addressed.  I  think  that  they  should  actively  solicit  suggestions 
for  change  in  the  process  and  how  the  employees  view  sexual  har- 
assment, sexual  discrimination. 

I  would  like  them  to  train  people  in  effective  responses  to  sexual 
harassment  and  sexual  discrimination.  I  would  like  people  to  know 
how  to  confront  an  issue,  confront  a  manager,  confront  a  coworker, 
have  assertiveness  training,  sensitivity  training  for  all  employees, 
your  coworkers  and  the  managers.  I  would  like  the  process  thor- 
oughly explained  to  employees. 

Basically,  I  believe  the  law  enforcement  agencies  need  to  address 
preventive  measures  first,  and  then  provide  training  and  then  basi- 
cally explain  whatever  option  is  available  to  the  employee.  And  I 
believe  it  should  be  addressed,  any  allegation  of  sexual  harassment 
or  sexual  discrimination  should  be  investigated  thoroughly  and 
timely,  almost  immediately,  and  hopefully  by  an  independent  agen- 
cy- 

What  I  would  like  to  see  in  that  regard  is  an  EEO  swat  team 
of  sorts,  somebody  that  swoops  in,  investigates  what  is  going  on, 
and  gives  an  objective  opinion. 

Mrs.  MORELLA.  Thank  you. 

Ms.  Wyche. 

Ms.  Wyche.  Thank  you  for  making  me  follow  after  you. 

Mrs.  MoRELLA.  You  can  always  do  what  we  do,  which  is  to  say 
"I  associate  myself  with  the  remarks." 

Ms.  Wyche.  Yes,  I  gave  her  notes. 

I  agree  with  everything  that  Katherine  said.  My  issues  are  the 
discipline  issues  and  that  I  believe  the  regulations  are  there,  the 
avenues  to  discipline  the  individuals  are  there.  The  problem  is  the 
enforcement  of  it. 

There  doesn't  seem  to  be  anybody  willing  to  make  a  stand  and 
to  make — and  to  have  a  message  sent.  And  I  think  that  is  what 
needs  to  occur.  I  think  it  is  very,  very  true  about  the  bias  in  the 
agency. 

The  agency  is  so  small,  you  know,  you  have  3,700  agents,  every- 
body knows  everybody  pretty  much,  and  you  have  an  investigator 
coming  down  that  went  to  school  with  the  person  they  are  inves- 
tigating or,  you  know,  is  the  godfather  of  that  person's  child,  or 
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whatnot.  And  I  feel  that  if  you  take  it  out  of  the  agency,  someone 
else  coming  in  will  have  more  open  eyes,  I  think,  in  looking  at  it. 

Mrs.  MORELLA.  So  that  speaks  again  to  it,  the  bill  that  we  have 
on  the  EEO  process? 

Ms.  Wyche.  Yes,  ma'am. 

Mrs.  MORELLA.  Thank  you. 

Ms.  Garcia. 

Ms.  Ann  Garcia.  Yes,  definitely  I  would  like  to  see  it  get  out  of 
the  agency,  the  process.  And  if  there  was  a  chance  of  speeding  it 
up,  it  appears,  my  experience  with  it,  that  it  drags  on  and  drags 
on  and  retaliation  occurs  in  between.  And  the  person  that  is  the 
guilty  party  thinks  that  they  have  gotten  away  with  it  and  it  is 
very  difficult  to  work  in  that  environment  when  everyone  is  pro- 
tecting. 

Mrs.  MORELLA.  I  think  the  GAO  report  said  something  like  an 
average  of  382  days,  or  whatever,  on  average. 

Ms.  Ann  Garcia.  Yes,  but  there  "is  always  these  extensions.  And 
it  is  very  difficult. 

Mrs.  MORELLA.  Thank  you. 

Ms.  Garcia. 

Ms.  Shirley  Garcia.  I  think  accountability  is  No.  1.  They  have 
to  be  accountable  for  what  they  did,  how  they  conducted  the  inves- 
tigation. Also,  it  is  my  understanding  there  is  nothing  in  EEO  reg- 
ulations that  prevents  the  offender  from  participating  in  the  inves- 
tigation. He  can  actually  play  a  role  in  the  investigation. 

You  may  want  to  check  into  that,  but  I  think  I  was  told  that.  If 
you  do  anything,  please  prevent  the  offender  from  being  involved 
in  any  of  the  process  whatsoever.  Also,  I  think  it  should  be  clearly 
stated  in  all  Federal  offices  that  in  an  EEO  investigation,  cooperat- 
ing is  not  optional.  It  seems  like  everybody  has  a  memory  loss 
when  an  EEO  investigator  comes  to  town. 

I  am  frightened,  these  people  have  secret  clearances,  all  of  a  sud- 
den they  have  memory  losses.  It  shouldn't  be  optional,  you  must  re- 
member, you  must  tell  the  truth.  I  think  they  possibly  fear  retalia- 
tion. I  think  this  is  a  serious  law  and  I  think  it  should  be  handled 
appropriately. 

Mrs.  MORELLA.  When  you  mentioned  the  memory  lapses,  I  no- 
ticed that  in  the  audience  many  people  nodding  affirmatively.  So, 
obviously,  they  feel  that  there  is  that  medical  problem  which  we 
can  remedy. 

Thank  you. 

Ms.  Doucette. 

Ms.  Doucette.  I  would  like  to  speak  briefly  to  the  Justice  De- 
partment. The  U.S.  Justice  Department  is  in  the  interesting  posi- 
tion of  having  to  defend  the  Government's  actions  in  EEO  lawsuits. 
I  find  that  many  cases  that  are  highly  meritorious,  are  fought  to 
the  end  of  the  Earth. 

I  talked  to  one  EEO  plaintiff  whose  personal  legal  fees  were  over 
half  a  million  dollars,  because  the  U.S.  Justice  Department  utilized 
every  stalling  tactic,  every  motion.  The  cases  were  papered  to 
death. 

Now,  I  am  selling  my  home,  my  vehicles,  doing  everything  I  can, 
but  I  have  to  tell  you,  half  a  million  dollars  is  not  even  in  my 
imagination  as  to  how  I  could  obtain  that  kind  of  money  for  legal 
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fees.  The  Justice  Department  fights  meritorious  claims  investigat- 
ing us,  spending  thousands  of  taxpayer  dollars  to  send  these  inves- 
tigators out  into  the  community  to  investigate  people  who  are  solid 
FBI  agents.  For  example,  I  was  a  FBI  agent  for  9  years,  with  ex- 
ceptional performance  ratings,  some  of  the  top  security  clearances 
in  the  country.  And  now  I  am  being  reinvestigated  because  I  filed 
an  EEO  claim  and  I  have  to  defend  myself. 

The  FBI  is  trying  desperately  to  dig  up  dirt.  As  I  said,  they  even 
went  to  my  hairdresser.  So  this  is — I  really  think,  a  waste  of  tax- 
payer money.  I  think  they  ought  to  be  brought  to  the  table  and  say, 
look,  this  claim  is  meritorious,  let's  resolve  it,  let's  move  it,  let's 
make  sure  it  doesn't  happen  again. 

The  Justice  Department,  if  it  were  a  private  employer,  as  if  I 
worked  for  Hughes  Aircraft,  the  Justice  Department  would  presum- 
ably take  my  case  on  as  a  plaintiff  and  they  would  sue  Hughes  on 
behalf  of  me.  But  because  I  am  a  Government  employee,  the  Gk)v- 
ernment  has  to  defend  the  FBI's  actions,  which  I  think  are  indefen- 
sible. But  that  doesn't  mean  that  they  won't  put  me  through  hell 
for  the  next  10  years  while  I  try  to  try  my  case. 

For  example,  in  the  case  of  Frank  Buttino,  who  was  an  FBI 
agent  who  was  fired  for  being  homosexual,  the  FBI  fought  his  case 
up  until  the  appeal,  over  10  years.  The  entire  time  the  FBI  called 
this  very  brave  man  a  liar,  a  national  security  risk.  The  day  the 
case  was  set  to  go  to  appeal,  the  FBI  settled.  And  the  FBI  settled 
because  they  knew  they  could  never  win  this  case. 

They  know  they  can  never  win  my  case.  But  that  doesn't  mean 
the  next  10  years  of  my  life  won't  be  absorbed  in  fighting  the  Gov- 
ernment's paper  barrage  in  terms  of  this.  I  think  the  Justice  De- 
partment, Attorney  General  Janet  Reno,  should  be  held  account- 
able for  these  actions  toward  good  Federal  employees. 

Thank  you. 

Mrs.  MORELLA.  In  the  interest  of  time,  I  want  to  thank  you 
again.  Please  know  that  your  comments  are  in  the  record,  the  offi- 
cial record,  as  well  as  firmly  implanted  in  our  minds,  and  that  the 
chairman  has  promised  us  that  we  would  have  DEA  come  before 
us  very  soon  at  a  hearing  and  hope  to  be  able  to  remedy  some  of 
the  problems  that  you  have  experienced. 

Thank  you. 

Ms.  Norton  [presiding].  Thank  you,  Mrs.  Morella. 

I  want  to  thank  these  witnesses  as  well. 

Let  me  say  that  what  you  indicated  about  settlement  and  the 
money  and  time  that  the  agency  spends  on  this  is  itself  important 
to  note.  When  I  was  at  the  EEOC,  we  initiated  a  rapid  charge  proc- 
ess in  the  system.  So  in  cases  like  this,  you  cut  your  losses  quickly. 

What  these  cases  should  have  done  was  to  have  gotten  the  agen- 
cy together  quickly  for  some  fact  finding  and  to  have  tried  to 
achieve  a  settlement,  and  then  use  the  case  in  order  to  do  systemic 
work  to  rid  the  agency  of  what  the  case  should  instruct  the  agency 
is  there. 

These  cases  you  can  defeat  if  you  are  willing  to  spend  enough 
money,  and  I  might  add,  Government  money  and  time.  But  in  the 
end,  you  are  defeated.  The  taxpayers  do  not  profit  from  this  action. 
And  the  taxpayers  don't  profit  from  it,  interestingly,  even  if  those 
accused  are  not  guilty. 
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If  they  are  not  guilty,  it  is  still  in  the  best  interest  of  the  Govern- 
ment, of  the  plaintiff,  and  of  the  accused,  to  try  to  bring,  especially 
sexual  harassment  matters,  to  a  quick  end.  Then  use  the  lesson  to 
rid  the  workplace  of  any  other  possibility  that  this  form  of  com- 
plaint will  come  forward. 

It  is  a  very  different  kind  of  complaint.  When  we  hear  about  old- 
fashioned  disparate  treatment  of  women,  one  would  hope  that  that 
kind  of  treatment  would  be  all  that  the  agency  would  need  to  have 
some  training  and  to  try  to  get  rid  of  these  allegations. 

We  cannot  be  sure  that  allegations  are — in  fact,  under  the  law 
at  least,  and  you  all  have  the  burden  under  the  law,  the  burden 
of  proof— we  cannot  be  sure  that  in  fact  those  accused  have  vio- 
lated the  statute.  But  at  the  very  least,  we  know  that  when  these 
complaints  come,  and  they  come  again  and  they  come  again,  that 
there  is  something  the  agency  should  be  doing  and  that  there  are 
problems  there  of  some  kind. 

I  believe  that  your  testimony  has  been  tragically  instructive.  If 
what  you  say  is  capable  of  proof — and  I  am  the  first  to  admit  that 
much  sexual  harassment  is  not  capable  of  proof  even  when  it  has 
occurred,  and  much  gender  discrimination  itself  falls  into  the  same 
category — ^but  assuming  it  is  true,  it  goes  beyond  discrimination 
and  is  abuse,  just  plain  abuse.  It  is  unworthy  of  a  Grovemment 
agency,  especially  a  law  enforcement  agency. 

And  it  has  been  important  for  this  committee  to  hear  it  and  to 
hear  it  come  from  you  directly.  Because  we  are  the  ones  in  a  posi- 
tion to  do  something  about  it. 

Thank  you  again  very  much. 

The  hearing  is  adjourned. 

[Whereupon,  at  12:04  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  material  received  for  the  record  follows:] 
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U.  S.  Department  of  Justice 


Washington.  DC  20530 

March  3,  1994 


Richard  C.  Stiener 

Director 

Office  of  Special  Investigations 

U.S.  General  Accounting  Office 

Washington,  D.C.   20548 

Dear  Mr.  Stiener: 

During  our  telephone  conversation  of  Friday,  February  25,  1994,  you 
raised  concerns  regarding  access  to  Drug  Enforcement  Administration 
(DBA)  information  during  an  Office  of  Special  Investigation  (OSI) 
review  of  DBA' s  policies  and  procedures  for  addressing  sexual 
harassment  complaints.   Your  concerns  generally  related  to  our 
redaction  of  certain  law  enforcement  information  from  case  files, 
our  refusal  to  permit  OSI  to  copy  case  files  that  we  made  available 
for  inspection  and  the  timeliness  of  our  response  to  staff 
requests.   I  would  like  to  take  this  opportunity  to  respond  to  your 
concerns  and  to  reiterate  a  concern  I  raised  with  you. 

During  the  course  of  this  review,  the  Department  and  your  staff  had 
agreed  to  specific  conditions  and  processes  for  providing  access  to 
DBA  information.   The  intent  of  these  agreements  was  to  provide  the 
General  Accounting  Office  (GAO)  with  the  information  necessary  to 
accomplish  its  task  while  properly  protecting  sensitive  Law 
enforcement  information.   In  this  case  all  of  the  recent  issues  you 
raised  related  to  case  files  of  DBA' s  Office  of  Professional 
Responsibility  (OPR) .   Within  the  Department,  these  files  are  very 
closely  held  because  of  their  law  enforcement  and  privacy 
sensitivity. 

We  provided  your  staff  with  access  to  the  DBA  OPR  files  consistent 
with  the  June  9  compromise  reached  in  my  office.   That  agreement 
was  to  provide  OSI  with  access  to  redacted  copies  of  any  closed  OPR 
files  that  existed  on  individuals  identified  by  your  staff.   Of  the 
33  OPR  files  you  requested,  25  involved  closed  cases.   We  gave  you 
access  to  all  25  files. ^ 


^   As  you  know  the  Department  has  a  long-standing  policy  of 
denying  access  to  open  law  enforcement  investigations.   In 
general,  GAO  has  respected  the  concern  of  the  Department 
regarding  open  cases  and  has  been  able  to  complete  its  work 
assignments  with  information  developed  from  closed  case  files. 
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Information  redacted  from  the  files  included  such  items  as 
informant  names  and  DEA  case-specific  information.   OSI  agreed  to 
review  a  sample  of  redacted  files  and  to  advise  us  if  the  redacting 
was  objectionable.   Your  staff  made  no  comments  regarding  the 
redacting  of  the  sample  files,  and  accordingly  DEA  proceeded  to 
redact  all  remaining  files  applying  the  same  standards  it  had 
applied  to  the  sample  files.   Had  your  staff  raised  issues  during 
the  redaction  process,  we  could  have  discussed  what  further 
information  they  believed  was  necessary  to  complete  their  review 
and  determined  a  method  for  meeting  their  needs. 

With  respect  to  making  copies  of  files,  we  had  not  agreed,  nor  do 
we  believe  that  the  GAO  access  statute  requires  us,  to  provide  to 
GAO  copies  of  any  documents.^   Where  the  Department  can  facilitate 
the  work  of  GAO,  and  provide  adequate  security  for  sensitive 
information,  we  generally  do  provide  copies  of  Department  documents 
to  GAO  employees  as  a  matter  of  comity.   In  this  case,  however, 
because  of  the  sensitivity  of  the  information  contained  in  OPR 
files  and  a  contemporaneous  loss  of  Department  documents  by  GAO,  we 
did  not  agree  to  provide  copies  of  documents  in  OPR  files.   We  do 
not  generally  allow  those  Department  employees  who  are  working  on 
OPR  cases  to  remove  copies  of  documents  in  these  files  from 
Department  facilities.   In  this  regard  we  treated  OSI  employees  no 
differently  than  we  treat  our  own. 

As  to  the  matter  of  timeliness,  the  DEA  proceeded  promptly  once  an 
agreement  to  the  conditions  and  processes  was  reached  and  the 
required  files  were  identified  by  your  staff.   The  initial  test 
file  redactions  were  made  available  to  your  staff  for  review  and 
comment  before  they  completed  their  review  of  the  Equal  Employment 
Opportunity  files.   Upon  completion  of  their  review  of  the  test 
files,  DEA  proceeded  to  redact  the  remaining  files,  providing 
several  files  at  a  time  as  the  redactions  were  completed.   We  were 
not  aware  of  any  significant  delays  in  your  review  caused  by  this 
process.   To  the  extent  that  there  was  avoidable  delay,  it  was  in 
reaching  the  underlying  agreement  about  access  to  OPR  files.   I 
hope  that  we  can  avoid  that  kind  of  delay  in  the  future  by  speaking 
directly  to  one  another  early  in  the  process. 


^   Under  31  U.S.C.  716,  each  agency  "shall  give  the 
Comptroller  General  information  the  Comptroller  General  requires 
about  the  duties,  powers,  activities,  organization,  and  financial 
transactions  of  the  agency.   The  Comptroller  General  may  inspect 
an  agency  record  to  get  the  information."   {Emphasis  added.)   The 
statute  contains  no  right  to  copy  or  take  documents  off  premises. 
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As  you  know,  I  initiated  our  telephone  conversation  last  week  to 
request  a  briefing  on  your  findings  regarding  the  handling  of 
sexual  harassment  complaints  in  the  DEA.   As  the  Department's 
Director  of  Equal  Employment  Opportunity,  I  take  such  matters 
seriously,  and  I  am  disappointed  that  you  were  unwilling  to  meet 
with  me  prior  to  the  hearing. 

Sincerely, 


Stephen  R.  Colgate  (y 
Assistant  Attorney  General 
for  Administration 
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U.  S.  Department  of  Justice 


Office  of  Legislative  Affairs 


OfBc«  of  the  AmuUK  Anoniey  Ocneral 


WasUnglai.D.C.    20S30 

March  7,   1994 


Honorable  William  L.  Clay 

Chairman 

Committee  on  Post  Office  and  Civil  Service 

U.S.  House  of  Representatives 

Washington,  D.C.    20515 

Dear  Mr.  Chairman: 

You  have  requested  the  approval  of  the  Attorney  General  to 
receive  testimony  from  Ms.  Katherine  Churchill,  Senior  Forensic 
Chemist  in  Miami,  Florida,  Ms.  Ann  Garcia,  DEA  Special  Agent  in 
Hong  Kong,  and  Ms.  Gail  Gricius  Wyche,  DEA  Special  Agent  in 
Denver,  Colorado,  at  the  Committee's  March  8,  1994  hearing  into 
alleged  sexual  harassment  at  the  Drug  Enforcement  Administration. 
Although  the  Attorney  General  cannot  approve  their  testimony  as 
witnesses  representing  the  Department,  she  has  no  objection  to 
the  employees  appearing  as  private  citizens  in  their  personal 
capacities.   Any  testimony  your  Committee  receives  from  these 
employees  comprises  their  personal  views  and  does  not  necessarily 
represent  the  views  of  the  Department  of  Justice.   If  the 
Committee  is  interested  in  receiving  our  views,  the  Department 
would  be  pleased  to  provide  knowledgeable  officials  to  testify. 

As  you  may  know,  the  Attorney  General  is  very  committed  to 
eliminating  sexual  harassment  in  the  workplace.   She  issued  a 
policy  statement  on  June  29,  1993,  related  to  the  prevention  of 
sexual  harassment  in  the  workplace,  which  requires  supervisors 
and  managers  to  set  an  example  for  their  organizations  and 
maintain  an  awareness  of  their  work  environment  and  the  potential 
for  problems. 

In  addition  to  this  policy  statement,  the  Attorney  General 
has  taken  the  following  specific  actions  to  ensure  a  workplace 
free  of  sexual  harassment  at  the  Department  of  Justice: 

—  Developed  a  training  video  on  prevention  of  sexual 
harassment  for  use  by  all  Department  components; 

—  Produced  a  brochure  "Sexual  Harassment  in  the  Workplace: 
It's  Against  the  Law,"  and  distributed  it  in  late  January 
with  employee  pay  statements;  and 
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—  Developed  a  comprehensive  plan  for  preventing  sexual 
harassment  in  the  workplace  which  will  require  heads  of 
components  to  appoint  a  person  to  serve  as  points  of 
contact  for  employees  who  feel  that  they  have  experienced 
any  form  of  sexual  harassment,  develop  a  comprehensive 
plan  of  action  to  prevent  sexual  harassment,  and  prepare 
and  submit  periodic  reports  on  their  efforts  to  implement 
the  plan. 

In  light  of  her  commitment  to  a  workplace  free  of 
discrimination  and  harassment,  the  Attorney  General  would  be  most 
interested  in  receiving  copies  of  the  testimony  and  reports  that 
are  produced  in  preparation  for  your  hearing  so  that  she  can 
ensure  that  the  Department  responds  appropriately. 

Finally,  the  Department  has  been  informed  that,  during  these 
hearings,  the  General  Accounting  Office  (GAO)  may  raise  issues 
regarding  its  access  to  DEA  information  during  the  performance  of 
its  review.   As  you  are  aware,  the  Attorney  General  is  a  firm 
believer  in  openness  in  government  to  the  greatest  extent 
possible.   However,  she  must  protect  the  interests  of  the 
government,  the  general  public  and  specific  individuals  by 
appropriately  guarding  sensitive  law  enforcement  information. 
She  has  discussed  this  issue  with  the  Assistant  Attorney  General 
for  Administration  who  has  assured  her  that  the  Department 
cooperated  fully  with  GAO  while  protecting  sensitive  law 
enforcement  information.   He  has  also  written  to  GAO  assuring 
them  of  our  cooperation.   I  have  enclosed  that  letter  and  request 
that  you  accept  it  for  the  record  if  the  issue  of  access  is 
raised  at  the  hearing. 


Sincerely, 


Sheila  F.  Anthony   (  / 
Assistant  Attorney  General 


Enclosure 
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STATEMENT  BY  JACQDELYN  S.  SOUTHERN 

Special  Agent,  DEA,  Rocky  Mountain  Divisional  Office 

Mr.  Chairman,  Members  of  the  Committee,  I  have  been  a  Special  Agent 
with  the  Drug  Enforcement  Administration  since  1984,  and  I  am 
currently  assigned  to  the  Rocky  Mountain  Divisional  Office.  Philip 
W,  Perry,  the  Special  Agent  in  Charge  of  the  Rocky  Mountain 
Division  of  DBA,  is  attempting  to  have  me  transferred  from  my 
current  post  of  duty  at  Denver,  CO  to  Albuquerque,  NM.  I  contend 
that  this  transfer  is  discriminatory  and  punitive  in  nature  and  is 
at  least  partly  in  reprisal  for  my  actions  in  joining  a  formal 
class  action  EEO  complaint.  The  following  statement  outlines  three 
issues  which  have  lead  up  to  my  current  notification  that  I  am 
expected  to  report  to  the  Albuquerque  District  Office  on  May  29, 
1994. 

During  the  summer  of  1992,  I  began  to  hear  rumors  that  SAC  Philip 
Perry,  Intended  to  transfer  me  from  my  current  post  of  duty, 
Denver,  CO.  I  was  concerned  about  those  rumors  because  I  knew  the 
Denver  housing  market  was  depressed  and  I  feared  that  such  a 
transfer  might  cause  a  financial  hardship.  Based  on  those  concerns 
I  obtained  three  appraisals  of  my  residence  and  learned  that  I  was 
facing  a  loss  of  approximately  $16,700  if  I  had  to  sell  my 
residence . 

On  September  17,  1992,  two  things  occurred.   ASAC  Cummings  called 
me  into  his  office  and  handed  me  a  teletype  indicating  that  I  had 
in  fact  been  transferred  to  Albuquerque.   That  same  day  I  learned 
that  I  had  become  pregnant.   I  was  one  month  away  from  my  42nd 
birthday  at  that  time.  On  September  21,  1992,  I  met  with  SAC  Perry 
and  advised  him  of  my  situation.  About  two  weeks  later  SAC  Perry 
relayed  a  message  to  me  through  his  secretary,  that  he  had  arranged 
for  the  cancellation  of  the  transfer. 

On  October  30,  1992,  I  was  scheduled  to  meet  with  SAC  Perry  to 
discuss  my  career  options.  I  was  forced  to  cancel  that  appointment 
because  T  experienced  a  miscarriage  on  that  date  and  the  pregnancy 
was  terminated. 

On  December  2,  1992,  Special  Agent  Ann  Maria  C.  Qarcla,  who  was 
also  assigned  to  the  Denver  office,  met  with  EEO  representatives  at 
the  DBA  Denver  office  auid  advised  them  of  her  intention  to  file  a 
formal  complaint  on  behalf  of  herself  and  other  female  Special 
Agents  of  the  DEA  alleging  that  female  Special  Agents  are  denied 
the  same  career  opportunities  within  DEA.  One  of  the  functions  of 
the  EEO  representative  is  to  advise  DEA  management  of  EEO 
complaints  auid  attempts  to  resolve  them  within  the  first  30  days 
before  the  complaint  moves  to  more  formal  administrative  or  legal 
proceedings.  The  complaint  was  not  resolved  in  the  initial  30  day 
period.  The  close  personal  friendship  that  existed  between  SA 
3arcia  and  myself  was  well  known  to  everyone  in  the  office 
including  management. 
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On  January  4,  1993,  I  was  summoned  to  SAC  Perry  office.  Upon  my 
arrival  I  found  SAC  Perry  and  another  Assistant  Special 
Agent -in -Charge,  Horacio  Ayala  together  in  the  office.   SAC  Perry 
informed  me  that  he  was  reinstating  my  transfer  to  Albuquerque. 
SAC  Perry  warned  me  not  to  "interfere"  with  the  transfer  process 
and  that  it  %«>uld  not  be  "advisable"  for  me  to  become  pregnant 
again . 

On  February  8,  1993  I  submitted  a  written  request  to  DEA 
Headquarters,  through  SAC  Perry  and  the  chain  of  command  requesting 
that  the  transfer  be  stopped  based  on  a  projected  loss  of  $16,700 
on  the  sale  of  my  residence.   I  attached  the  appraisals  that  1 
received  to  justify  those  figures. 

On  February  25,  1993,  SAC  Perry  came  to  my  office.  He  told  me  that 
we  had  a  "gentlemen's  agreement"  amd  that  he  had  endorsed  my 
promotion  to  GS-13  in  May  1992,  on  the  condition  that  1  would 
transfer  from  Denver  to  Albuquerque  in  exchange  for  that  promotion. 

I  told  SAC  Perry  that  he  and  I  had  never  had  any  such  conversation 
or  agreement.  SAC  Perry  told  me  that  ASAC  Cummings  was  present 
during   that   meeting   and  ASAC   Cummings   also   recalled   the 
conversation  and  agreement.   SAC  Perry  insisted  that  we  did  have 
such  an  agreement  and  that  it  was  like  "shaking  hands". 

On  March  17,  1993,  attorneys  for  SA  Ann  Maria  C.  Garcia  filed  the 
formal  class  action  complaint.   I  was  one  of  27  named  members  in 
that  class  action  complaint. 

On  March  23,  1993,  I  received  a  formal  offer  for  the  sale  of  my 
residence  from  DEA' s  contract  relocation  service  based  on 
appraisals  that  they  had  obtained.  The  offer  was  for  $56,750,  a 
loss  of  $18,650  and  nearly  $2000  more  than  my  original  projected 
loss  of  $16,700.  On  March  25,  1993,  as  a  result  of  the  offer  from 
Associates  Relocations,  I  renewed  my  financial  hardship  request. 

On  May  26,  1993,  I  received  a  memo  from  DEA  Headquarters  indicating 
that  the  new  financial  hardship  policy  for  DEA  had  been  placed  into 
effect  and  ray  request  was  approved  under  that  new  policy.  The  memo 
advised  that  the  financial  hardship  status  was  granted  for  a  one 
year  period  and  could  not  be  renewed.  Under  this  new  policy 
employees  who  demonstrate  a  projected  financial  loss  equivalent  to 
more  than  15  percent  of  their  annual  salary  are  entitled  to  a  delay 
of  one  year  in  their  reporting  date.  If  the  employee  is  a  grade  GS 
13  or  below  -  their  is  no  renewal  provision  however  if  the  employee 
is  a  grade  14  or  above,  which  is  the  supervisory  level,  that 
employee  may,  after  the  one  year  delay,  request  a  reduction  in 
grade  auid  remain  at  his  current  post  of  duly  in  lieu  of  a 
transfer. 
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On  February  4,  1994,  X  received  a  memo  from  DB&  Headquarters 
indicating  that  my  current  financial  hardship  status  expires  on  May 

27,  1994.  Momence  later  I  received  another  copy  of  the  memo  with  a 
handvnritten  notation  from  SAC  Perry  that  my  new  reporting  date  was 
May  29,  1994.  On  February  10.-  1994,  I  contact  the  EEO  DEA  Co\mselor 
in  the  Salt  Lake  City  DEA  office  because  I  do  not  have  faith  in  the 
one  counselor  availaible  to  employees  in  the  Denver  office.  After 
observing  other  females  who  have  gone  thorough  the  EEO  process  in 
this  office,  and  the  fact  that  no  EEO  complaint  has  been  settled  in 
the  informal  process,  I  thought  it  best  to  go  outside  the  office. 

I  believe  that  the  fact  that  I  "interfered"  with  SAC  Perry  and  the 
issues  outlined  below  demonstrate  a  pattern  of  discrimination 
directed  at  me  by  the  Special  Agent  in  Charge. 

ISSXJE  1  -  Delayed  Promotion. 

Section  2250.43  of  the  DEA  persoiuiel  meuiual  sets  forth  the 
conditions  for  promotion  from  GS  12  to  GS  13  when  the  agent  has  3 
years  in  grade  as  a  GS-12.  It  states  that  recommendation  for 
promotion  to  GS-13  must  have  the  personal  recommendation  of  the 
Special  Agent  in  Charge  (Perry)  and  that  authority  cannot  be 
delegated  to  any  subordinate  authority.  The  policy  states  that 
the  promotion  is  contingent  upon  three  criteria: 

1.  That  the  person  to  be  promoted  has  received  an  overall 
performance  rating  of  fully  successfully  or  above  for  the 
past  three  consecutive  years <  and; 

2.  The  SAC  certifies  that  the  agent  demonstrates  breadth  of 
experience  and  an  ability  to  perform  at  the  GS  13  level 
and; 

3.  That  the  person  to  be  promoted,  has  not  been  the  subject  of 

any  disciplinary  action  within  the  past  three  years  which 
would  %mrrant  denial  of  consideration  for  promotion. 

I  was  promoted  to  the  grade  of  OS-12  on  November  22,  1987.  On 
January  17,  1991,  after  receiving  three  jsonsecutive  annvial 
performance  ratings  of  Fully  Successful  or  above,  Z  submitted  my 
first  request  for  promotion  to  OS-13.  In  that  request  I  cited  my 
breadth  of  experience  including  being  the  affiant  on  a  wiretap 
case,  e3q>erience  as  an  undercover  agent,  my  performcuice  as  the  case 
agent  in  several  major  investigations,  my  experience  as  a 
surveillance  agent,  a  member  of  an  asset  forfeiture  team,  an  Acting 
Group  Supervisor,  a  member  of  DBA's  Trauma  Team,  and  the  advanced 
training  that  Z  had  received  with  respect  to  managing  sources  of 
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information,  trauma  training,  women  in  law  enforcement,  conspiracy 


investigations,  and  my  work  on  a  temporary  duty  assignment  as  a 
counselor  and  instructor  to  basic  agent  trainees  attending  DEA's 
training  academy. 

The  request  for  promotion  was  submitted  through  the  chain  of 
command.  I  heard  nothing  for  two  months.  On  March  18,  1991,  I  had 
a  meeting  with  Assistant  Special  Agent  in  Charge  Horacio  Ayala  who 
told  me  that  he  had  discussed  ray  request  for  promotion  with  SAC 
Perry  and  that  they  wanted  to  see  a  demonstration  of  "more 
innovative"  enforcement  techniques.  The  term  was  never  defined. 

On  July  1,  1991,  I  was  reassigned  from  the  Asset  Forfeiture  Group 
and  assigned  as  the  Divisional  Recruitment  Officer  on  a  fulli-time 
basis.  As  a  result  of  that  assignment  my  supervision  was  changed 
from  ASAC  Ayala  to  ASAC  Cummings. 

On  July  29,  1991,  I  resubmitted  my  request  for  promotion  to  my  new 
ASAC,  Steven  Cummings.   The  basis  for  that  request  was  identical 
to  my  request  of  January  17,  1991,  with  the  exception  of  the 
addition  of  my  most  recent  assignment  as  the  Division  Recruitment 
Officer,  ASAC  Cummings  indicated  that  he  could  not  forward  the 
request  for  approval  because  he  had  not  yet  had  an  opportunity  to 
evaluate  my  performance  for  a  minimum  of  ninety  days.  ASAC 
Cummings  said  that  he  would  hold  the  request  until  he  had  a  chance 
to  evaluate  my  work.   After  approximately  three  months  I  inquired 
of  ASAC  Cummings  aibout  the  status  of  my  request .   ASAC  Cummings 
told  me  that  he  was  satisfied  with  my  work  and  that  he  would 
forward  the  request  to  SAC  Perry. 

Approximately  seven  or  eight  months  later  in  a  Headquarters 
memorandum  dated  May  5,  1992,  the  Position  Review  Committee 
concluded  that  the  "recently  submitted"  request  met  the  established 
criteria  and  I  was  promoted  to  GS-13. 

During  the  almost  1  1/2  year  delay  in  my  promotion: 

Several  male  Special  Agents  were  promoted  to  GS-13  without  any 
mention  of  demonstrated  innovative  techniques 

None  of  the  male  agents  were  told  that  their  promotions  were 

conditional  upon  a  transfer  unlike  my  conversation  dated 

2/25/93   wherein  SAC  Perry  alleged  that  he  and  I  had  a 

" gent 1 eman ' s  agreement " . 

Although  I  contend  that  no  such  agreement  ever  existed,  if  it 

existed  in  his  mind  it  is  discriminatory  if  it  related  only 

to  me  and  to  no  one  else. 
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The  second  request  for  promotion  was  essentially  identical  to 
the  first  with  the  exception  of  the  added  duties  of  Division 
Recruitment  Officer.  Both  submissions  cited  the  same  training 
and  case  work  experience.  If  the  need  for  demonstrative 
"innovative  enforcement  techniques"  was  truly  the  reason  that 
the  SAC  failed  to  endorse  the  first  request,  why  did  he  not 
refuse  to  endorse  the  second  request . 

The  delays  in  the  processing  time  of  my  requests  were  clearly 
excessive.  From  the  date  of  my  original  submission  it  was  two 
months  before  I  was  told  that  SAC  Perry  had  declined  to 
endorse  the  promotion.   If  ASAC  Cumraings  forwarded  my  second 
request  for  endorsement  to  SAC  Perry  in  or  about  October  1991, 

«md  the  Position  review  Committee  approved  the  submission  of 
what  they  termed  in  the  May  5,  1992  memorandum  "material  you 
recently  submitted..."  SAC  Perry  must  have  not  acted  on  the 
second  request  for  a  period  of  months. 

ISSUE  2  -  Back-up  Group  Supervisor  Position 

Upon  reaching  the  GS-13  level,  agents  are  required  to  declare  one 
of  two  career  paths;  the  management  path  (also  known  as  the  "fast 
track")  or  the  investigative  path  (also  known  as  the  "slow  track")  . 
Personnel  in  the  management  path  declare  their  intention  to  compete 
for  management  positions  while  personnel  in  the  career  path  signal 
their  intent  to  remain  at  the  GS-13  level. 

DEA  Group  Supervisors  are  GS-14's.  In  their  aibsence  they  designate 
an  agent  to  act  as  the  Group  Supervisor.  The  designation  of  Acting 
Group  Supervisor  is  usually  given  to  the  most  senior  agent  in  the 
group.   If  the  group  has  more  them  one  GS-13  agent,  those  who  are 
declared  in  the  management  path  are  usually  designated  as  the 
acting  Group  Supervisor.   In  the  absence  of  a  management  path 
GS-13,  the  designation  is  usually  given  to  the  most  senior  agent 
whose  experience  would  best  serve  the  group  in  the  absence  of  the 
GS-14. 

Throughout  the  period  in  1992  when  my  differences  with  SAC  Perry 
were  taking  place  over  this  transfer,  and  until  January  10,  1994, 
my  Group  Supervisor  in  the  Asset  Forfeiture  Group  was  David  Cifuni. 
During  that  period  I  was  the  second  most  senior  GS-13  agent  in  the 
group,  SA  David  Barkett  being  senior  to  me.   In  0/S  Cifuni 's 
absence  S/A  Barkett  was  designated  the  acting  Group  Supervisor.  S/A 
Barkett  was  seriously  ill  and  was  often  unable  to  come  to  work.  In 
those  instamces  when  G/S  Cifuni  was  gone  and  S/A  Barkett  was  out 
sick  S/A  Deimia  Follett  a  6S-12  agent  who  Is  junior  to  me  was 
designated  as  the  Acting  Group  Supervisor.   I  was  only  designated 
Acting  Group  Supervisor  in  the  absence  of  SA  Barkett  and  SA 
Pollett,  and  no  explanation  was  ever  given  to  me  by  G/S  Cifuni  for 
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placing  an  agane  who  was  junior  in  grade  and  who  had  baan  a  OBK 
agant  for  laaa  Chan  half  cha  titna  that  I  had  in  eharga  of  the 
group. 

on  January  10,  1994,  0/5  Lauranea  Oiliottl  took  ovar  tha  dutiaa 
of  Group  Suparvisor  of  the  group  from  G/S  Ciftinl.  On  February 
IS,  1994,  0/5  Olllotti  met  with  me  and  told  me  that  he  would  ba  out 
of  tha  office  during  the  period  from  2/17/94  -  2/25/94.  G/8 
Giliotti  told  me  that  he  was  designating  me  as  the  Acting  Group 
Supervisor  in  hia  absence  because  I  was  the  senior  agent  in  the 
group.  I  told  G/S  Giliotti  that  X  too  would  ba  out  of  the  office 
on  February  22,  1994,  but  other  than  that  day  Z  would  be  available 
to  act  in  his  behalf.  G/S  Giliotti  eaid  that  he  %)ould  inrite  a  memo 
designating  me  as  the  Acting  Group  Supervisor  for  each  of  those 
days  with  the  exception  of  February  22,  1994.  On  February  IS, 
1994,  G/8  Giliotti  issued  the  memo  to  the  Assistant  Special  Agant 
in  Charge  exactly  as  he  indicated  he  would. 


On  February  16,  1994,  G/S  Giliotti  told  me  that  ha  «ras  instructed 
by  soneona  in  upper  level  management,  who  he  did  not  name,  chat  Z 
could  not  be  designated  as  the  Acting  Group  Suparvisor  in  his 
absence  because  I  was  not  declared  in  the  management  path.  0/8 
Giliotti  said  that  he  %*ould  have  to  name  S/A  Reed  Hanay,  a  OS-12 
agent  iiAio  is  even  junior  to  S/A  Pollett  another  6S-12  agent  Co  act 
as  Che  Group  Suparvisor  from  2/17/-2/25/94  because  SA  Follett  would 
also  be  out  of  the  office.  Despite  the  fact  both  SA  Haney  and 
Follett  are  05-12  with  ^;qpro)cimately  S  years  es^erience  and  I  am  a 
OS  13  with  10  years  experience  X  find  myself  in  a  position 
subordinate  to  them  in  the  absence  of  the  (Svomp   Supervisor  on  the 
Instructions  of  upper  level  management. 


On  February  24,  1994,  I  was  contacted  by  S/A  Reed  Ranay,  OS  12,  who 
on  that  date  was  Acting  Group  Supervisor,  whom  Z  am  senior  but  vho 
was  designated  as  the  Acting  Group  Supervisor  in  the  absence  of 
Group  Supervisor  Giliotti.  Haney  said  that  be  had  been  instructed 
by  Assistant  Special  Agent  in  Oiarge  Gregory  K.  Williams  that  he 
was  to  personally  hand  me  the  formal  teletype  notification  of  my 
transfer  by  close  of  business  that  day. 


On  February  25,  1994.  Z  obtained  a  copy  of  a  memorandum  from  S/A 
Haney  to  Special  Agent  in  Charge  Philip  W.  Perry  through  ASAC 
Williams  indicating  that  Haney  had  in  fact  served  me  with  formal 
notice  of  my  transfer. 

During  the  period  from  May  1992  until  February  1994,  various  Oro\fl? 
Supervisors  in  the  Denver  office  have  issued  memorandums 
designating  t%io  other  career  path  special  agents  and  one  non'-agant 
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Intelligence  analysts,  all  males,  as  Acting  Group  Supervisors  in 
the  absence  of  the  Oroup  Supervisor. 


Specifically: 


6/01/92  -  6/05/92  -  S/A  Richard  Musso 

5/18/93  -  S/A  Richard  Musso 

5/19/93  -  5/21/93  -  S/A  Matthew  Taylor 

8/19/93  -  8/20/93  -  S/A  Richard  Musso 

10/21/93  -  10/22/93  -  S/A  Richard  Musso 

11/22/93  -  11/26/93  -  S/A  Richard  Musso 

2/28/94  -  3/03/94  -  I/A  Donald  Klopfer 

3/02/94  -  3/03/94  -  S/A  Richard  Musso 

It  is  important  to  note  that  although  upper  level  management 
informed  G/S  Giliotti  that  he  could  not  appoint  me  as  the  Acting 
Group  Supervisor  during  the  period  2/17/94  <-  2/25/94,  they  allowed 
another  Group  Supervisor  to  designate  a  non- agent  male  to  that 
post  on  2/28/94  and  3/1/94  and  another  career  path  Special  Agent  to 
that  post  on  3/2/94  and   3/3/94.   It  is  apparent  that  the  upper 
level  management  "policy"  of  not  appointing  career  path  special 
agents  to  the  position  of  Acting  Group  Supervisor  is  one  that 
pertains  only  to  me  and  is  ignored  when  other  career  path  agents 
are  involved. 


ISSUE  3  -  Most  Recent  Evaluation 

On  October  21,  1993  I  met  with  my  Group  Supervisor  at  the  time, 
David  Cifuni.   Q/S  Cifuni  told  me  that  the  caliber  of  my  work 
was  excellent  and  we  both  signed  the  Performance  J^praisal  Record 
Indicating  that  we  had  discussed  my  performance  work  plzui. 

On  January  10,  1994,  G/S  Cifuni  was  transferred  to  another  position 
in  the  division.  As  part  of  his  duties  he  is  required  to  issue  an 
interim  rating  upon  his  departure.  The  procedure  is  that  the  first 
line  supervisor  completes  the  rating  sheet  and  comments  and  then 
checks  a  box  indicating  that  overall  performance  is  Outstanding, 
Excellent,  Fully  Successful,  Minimally  Satisfactory,  or 
Unacceptable.   After  completing  that  the  first  line  supervisor 
submits  it  to  a  reviewing  official  in  upper  management,  in  this 
case  the  Assi-stant  Special  Agent  in  Charge  who  either  concurs  or 
directs  that  changes  be  made.   Once  that  is  done  the  form  is 
presented  to  the  employee. 


On  January  21,  1994,  0/S  Ciftmi  signed  the  evaluation  and  forwarded 
it  to  the  Acting  Assistant  Special  Agent  in  Charge.  On  January  28, 
1994  it  was  signed  by  the  Acting  ASAC  Tom  Blacklock.  On  January  31, 
1994,  it  was  presented  to  me. 
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Z  retained  a  copy  of  the  evaluation  which  obtains  correction  by  O/S 
Cifiini.  G/S  Cifiini,  ae  he  indicated  to  me  in  our  conversation  on 
October  21,  1993  found  iny  work  product  to  be  excellent  and  he 
checked  the  box  marked  excellent  for  an  overall  perfortnance  rating, 
that  mark  is  then  whited  out  and  a  lower  rating  of  fully  successful 
was  substituted  and  then  initialed  by  G/S  Cifimi  indicating  a 
change. 

A  review  of  the  elements  that  comprise  the  rating  show  that  I  was 
originally  rated  excellent  in  four  elements,  fully  successful  in 
two  and  not  applicable  in  one.  Since  the  majority  of  the  elements 
were  rated  excellent,  the  overall  rating  is  required  to  be 
excellent . 

The  change  in  element  number  6  is  obvious  and  by  lowering  that 
rating  to  fully  successful  the  composite  changes  to  three  elements 
rated  excellent,  three  rated  fully  successful,  and  one  rated  not 
applicable.  Since  the  majority  of  the  elements  are  no  longer  rated 
excellent  the  overall  performance  rating  is  reduced  to  fully 
successful . 

As  I  cited  in  the  issue  above,  my  first  line  supervisor  seem  to 
have  no  problem  with  my  work  or  my  capabilities,  however,  when  the 
same  issues  are  elevated  to  the  upper  management  level  there  is  a 
consistent  pattern  of  discrimination. 


This  statement  only  emphasizes  discriminatory  treatment  I  have 
received  for  the  past  two  years.  To  suggest  that  the  transfer  of 
one  Special  Agent  from  Denver  to  Albuquerque  truly  serves  the  needs 
of  the  agent  in  these  times  of  fiscal  crisis  is  a±>surd.  If  the 
transfer  on  one  person  to  Albuquerque  in  truly  critical  to  the 
needs  of  the  agent  then  that  person  should  be  selected  under  the 
Office  of  Preference  system  which  was  established  to  reward  the 
agents  with  the  greatest  seniority  in  the  investigative  career  path 
with  the  office  of  their  choice  based  on  the  needs  of  the  agency. 

I  am  in  receipt  of -several  teletypes  from  DBA  Headquarters  which 
indicated  that  DEA  is  currently  8  and  10  million  dollars  below  last 
years  ftindlng  levels  and  every  fiscal  document  from  DEA 
Headquarters  instxoicts  all  managers  to  make  only  those  most 
essential  transfers  because  DEA  cannot  even  meet  its  payroll 
obligations  without  reprogramming  funds  from  other  programs,  SAC 
Perry's  actions  can  only  be  construed  as  discriminatory,  punitive, 
and  reprisal,  all  of  which  are  specifically  prohibited  by  the  DBA 
policy. 
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United  States  Department  of  Justice 


for 


Post  Office  and  Civil  Service  Committee 

Subcommittee  on  Oversight  and  Investigations 

U.S.  House  of  Representatives 

Concerning 


Sexual  Harassment 


March  8,  1994 
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Chainnan  Clay  and  Members  of  the  House  Post  Office  and  Civil  Service  Committee, 
Subcommittee  on  Oversight  and  Investigations:  The  Drug  Enforcement  Administration  (DEA) 
appreciates  this  opportunity  to  submit  a  written  statement  for  the  record  explaining  DEA's 
policy  on  sexual  harassment  and  the  agency's  procedures  and  practices  for  investigating  such 
complaints,  as  well  as  resolving  Equal  Employment  Opportunity  (EEO)  complaints. 


Policy 


DEA's  policy  on  sexual  harassment  is  very  clear  —  it  is  a  prohibited  personnel 
practice  that  is  not  to  be  tolerated  by  any  DEA  employee,  supervisor  or  manager,  and  those 
who  engage  in  such  activity  are  subject  to  disciplinary  action  up  to  and  including  removal. 
DEA  views  sexual  harassment  as  indefensible  and  contrary  to  the  high  standards  of  conduct 
that  are  required  of  all  DEA  employees.   DEA's  Standards  of  Conduct  discourage  sexual 
harassment  by  mandating  professional  behavior  for  all  DEA  employees  in  the  worlq)lace  at 
all  times.   The  Standards  of  Conduct,  for  example,  explicitly  forbid  disrespectful  conduct  in 
the  workplace,  including,  among  other  things,  the  use  of  insulting,  abusive  or  obscene 
language. 

DEA  has  strived  over  the  years  to  ensure  that  no  employee  is  subjected  to  this  type  of 
behavior  in  the  workplace;  however,  despite  all  of  the  information  and  training  that  is 
constantly  made  available  to  employees,  we  know  that,  as  in  any  large  organization,  there 
are  still  individuals  who  engage  in  this  unacceptable  behavior.   When  employees  believe  that 
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they  have  been  sexually  harassed,  we  encourage  them  to  report  it  immediately,  and  we  act  to 
investigate  and  resolve  these  matters  in  the  most  appropriate  way  possible.   We  are  aware, 
however,  that  with  an  issue  as  important  as  sexual  harassment,  there  is  always  more  that  can 
be  done.   DEA  is  meeting  the  challenge  in  those  areas,  and  we  continue  to  work  to  ensure 
that  these  matters  will  be  reported,  investigated  and  resolved  in  the  most  efficient  and 
effective  manner. 

Investigation  of  Allegations 

When  DEA  employees  feel  that  sexual  harassment  has  occurred,  initially,  employees 
have  the  right  to  bring  the  complaint  through  appropriate  channels,  including  the  employee's 
immediate  supervisor,  to  the  attention  of  either  DEA's  EEO  Office,  or  the  Office  of 
Professional  Responsibility  (PR). 

It  is  the  responsibility  of  DEA's  EEO  Office  to  be  responsive  to  employees  who  make 
a  claim  of  sexual  harassment,  as  well  as  to  encourage  the  employee  to  pursue  these  matters 
in  a  manner  in  which  the  individual  feels  most  comfortable,  in  accordance  with  established 
regulations  and  guidelines.   If  the  complaint  is  handled  through  the  EEO  process,  Iltle  29, 
Code  of  Federal  Regulations,  Part  1614  mandates  that  the  individual  has  45  days  to  contact 
an  EEO  counselor  with  the  complaint.   Before  a  formal  complaint  can  be  filed,  the  EEO 
counselor  has  30  days  to  try,  if  possible,  to  resolve  the  matter.  By  mutual  agreement  of  the 
complainant  and  the  EEO  officer,  the  30-day  counseling  period  may  be  extended  up  to  an 
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additional  60  days.   If  the  matter  cannot  be  resolved  internally  during  the  counseling  period, 
the  employee  has  15  days  to  file  a  formal  complaint,  and  30  days  to  appeal  a  rejected  or 
dismissed  complaint  to  the  Equal  Employment  Opportunity  Commission  (EEOC).   If  the 
complaint  is  accepted,  DEA  has  180  days  to  complete  the  investigation,  perform  settlement 
attempts,  and  notify  the  complainant  regarding  completion  of  the  investigation. 

In  processing  these  complaints,  DEA  -  like  all  other  Federal  agencies  ~  is  required 
to  adhere  to  these  federally  mandated  time  firames.   DEA  understands  the  importance  of 
ensuring  that  these  kinds  of  complaints  are  investigated  and  resolved  in  the  most  timely  and 
efficient  manner.   However,  after  we  complete  our  investigation,  if  the  matter  has  been 
referred  to  an  entity  outside  of  DEA,  we  have  no  control  over  how  long  it  may  take  for  final 
resolution  of  the  complaint.   Nevertheless,  throughout  the  entire  complaint  process,  DEA's 
EEO  Office  is  available  to  provide  support  and  assistance  to  all  DEA  employees. 

Since  1983,  DEA  has  received  eight  formal  EEO  complaints  which  included 
allegations  of  sexual  harassment.   All  were  or  are  being  addressed  in  accordance  with  EEO 
regulations.   Of  the  eight  complaints: 

•         one  was  closed  based  on  a  finding  of  no  discrimination  on  the  sexual  harassment 

issue  although  a  finding  of  retaliation  was  made  and  the  complainant  was  made  whole. 
The  complainant  appealed  the  decision  to  the  U.S.  District  Court  which  sustained  the 
agency's  findings  and  remedy; 
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•  one  was  investigated  and  settled  based  on  the  findings  during  the  informal  adjustment 
stage  of  the  administrative  process; 

•  one  was  withdrawn  based  on  a  settlement  prior  to  the  initiation  of  the  investigation; 

•  one  was  withdrawn  based  on  action  taken  by  management  in  response  to  the 
complainant's  allegations  prior  to  the  initiation  of  an  investigation; 

•  one  was  dismissed  as  untimely  and  is  under  appeal  to  the  Equal  Employment 
Opportunity  Commission,  Office  of  Federal  Operations. 

•  two  are  currently  under  investigation;  and 
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one  is  pending  complainant's  response  as  to  whether  or  not  she  requests  a  hearing 
prior  to  the  rendering  of  a  final  agency  decision. 


DEA's  Office  of  Professional  Responsibility  (PR)  may  also  investigate  such  claims  if 
a  complaint  is  also  filed  with  PR  or  if  a  sexual  harassment  allegation  is  raised  during  a  PR 
investigation.   However,  DEA  stricUy  prohibits  PR  investigations  from  being  initiated  by 
DEA  management  against  any  employee  as  retaliation  or  leprisal  for  participating  in  the 
mandated  EEO  complaint  process.   DEA  does  not  condone  any  misuse  of  its  internal 
investigative  authority. 
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When  PR  leoaves  a  oompUunt  of  sexually  offensive  conduct,  its  inquiiy  is  not  limited 
to  whether  the  conduct  constitutes  sexual  harassment,  but  also  whether  die  conduct  violates 
DEA's  Standards  of  Conduct  All  of  PR's  in^tectors  who  investigate  these  claims  are  senior 
spedal  agents,  who  have  extensive  knowledge  of  DEA's  Standards  of  Conduct,  policies,  and 
procedures.  Before  any  investigation  is  conducted,  all  senior  inspectors  involved  meet  with 
PR's  upper-level  management  to  discuss  the  issues  involved  in  the  claims.  The  type  of  claim 
involved,  i.e.,  classic  "quid  pro  quo"  harassment,  sexual  assault,  etc.,  will  determine  what 
investigative  course  of  action  should  be  taken  to  appropriately  address  the  matter. 

PR's  investigation  detennines  whether  the  alleged  conduct  occurred.  The  findings  of 
the  investigation  are  presented  to  DEA's  Board  of  Professional  Conduct,  and  in  consultation 
with  agency  counsel,  the  most  appropriate  charges  based  upon  the  facts  of  each  case  are 
identified.  In  cases  where  it  is  deemed  ^ipropriate,  that  is,  whoe  it  is  proven  that  the 
offensive  conduct  seriously  affects  the  employee's  job  performance  or  psychological  well- 
being,  DEA  will  charge,  and,  if  necessary,  prove  sexual  harassment  before  the  Merit  System 
Protection  Board  (MSPB).  In  other  cases,  however,  the  most  appropriate  charge  for  isolated 
acts  of  offimsive  conduct  -  which  the  MSPB  has  made  clear  are  not  proof  of  sexual 
harassment  ~  may  be  considered  "Conduct  Unbecoming,"  or  "Poor  Judgement." 

PR  investigations  of  sexual  harassment  have  resulted  in  some  disciplinary  actions  and 
some  being  cleared  of  the  charges.  While  no  one  has  been  fired  from  DEA  for  sexual 
harassment,  disciplinary  action  has  resulted  in  three  suq>ensions,  one  demotion/transfer,  one 
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negotiated  retirement  and  one  voluntary  retirement  in  lieu  of  disciplinary  action. 

DEA  takes  complaints  of  sexual  harassment  most  seriously.   Sexual  harassment 
destroys  morale,  interferes  with  employee  productivity,  and  is  devastating  to  the 
psychological  well-being  of  the  victim.   It  also  impedes  the  mission  of  DEA  and  erodes 
confidence  in  our  agency.   For  these  reasons,  DEA  realizes  the  importance  of  investigating 
these  allegations  in  a  timely  manner.   As  a  result,  we  are  currently  working  to  improve  our 
performance  in  the  area  of  timeliness  of  our  PR  investigations,  while  ensuring  that  we  do  not 
compromise  the  quality  of  the  investigation  or  the  integrity  of  the  decision. 

Penalties 

DEA's  disciplinary  process,  within  the  confines  of  established  law,  is  geared  to 
punish  inappropriate  conduct  when  first  committed  and  to  deter  the  offender  from 
establishing  a  pattern  of  behavior  which  poisons  the  workplace  and  rises  to  the  level  of 
sexual  harassment.   When  DEA  finds  that  punishment  for  sexual  harassment  is  necessary,  the 
agency  is  required  by  law  to  take  into  consideration  a  number  of  different  concerns.   For 
example,  the  Civil  Service  Reform  Act,  which  mandates  procedural  due  process,  also 
mandates  that  selection  of  a  penalty  be  based  upon  individualized  consideration  of  the  facts  of 
each  case.   The  Rehabilitation  Act  requires  Federal  agencies  to  attempt,  whenever  possible, 
to  accommodate  alcoholism  and  psychological  conditions  by  offering  treatment  and  imposing 
discipline  short  of  removal. 
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Consistent  with  these  l^islative  mandates,  DEA  imposes  penalties  based  on  the  £acts 
of  the  case,  and  each  case  is  considered  on  an  individual  basis.   In  considering  what  penalties 
to  impose,  we  must  balance  a  number  of  competing  interests,  including  protecting  the  victim 
and  others  from  further  acts  of  harassment,  deterring  uu^ropriate  future  conduct, 
appropriately  punishing  the  offending  individual,  and  offering  troubled  employees  the 
opportunity  to  seek  treatment  and  perhaps  rehabilitate  themselves.   In  appropriate  cases,  we 
remove  the  offending  individual  during  the  conduct  of  the  investigation.  When  the 
investigation  is  complete,  we  strive  to  balance  the  competing  interests  and  arrive  at  the 
appropriate  course  of  action. 

Sexual  Harassment  Awareness/Training 

DEA  has  worked  over  the  years  to  make  all  managers  and  employees  fully  aware  of 
the  agency's  policy  on  sexual  harassment.   In  the  last  three  years,  DEA's  Administrator  sent 
memoranda  to  all  DEA  employees  clearly  stating  that  sexual  harassment  will  not  be  tolerated 
and  that  disciplinary  action  will  be  taken  against  those  guilty  of  sexual  harassment.   DEA 
also  mandates  that  all  supervisors  take  sexual  harassment  training,  which  is  conducted  by 
DEA's  EEO  office.  In  the  last  four  years,  the  EEO  office  has  conducted  44  training  courses 
for  DEA  management. 
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Efforts  are  also  currently  underway  at  DEA  to  help  our  PR  investigators  become 
better  equipped  to  handle  sexual  harassment  investigations.   Because  of  the  make-up  of 
DEA's  work  force  —  which  is  constantly  changing  as  more  women  are  moving  up  through 
the  ranks  and  assuming  managerial  positions  -  the  large  majority  of  PR  investigators  are 
currently  male.   Of  course,  this  does  not  mean  that  they  are  insensitive  to  sexual  harassment 
issues.   We  do  believe,  however,  that  they  could  greatly  benefit  from  formal  training  on 
sexual  harassment;  therefore,  we  have  arranged  for  all  PR  Inspectors  to  receive  training  to 
assist  them  in  investigating  sexual  harassment  cases.   In  addition,  DEA's  new  official 
responsible  for  making  final  decisions  on  disciplinary  and  adverse  actions  will  also  be  taking 
a  Department  of  Justice  training  course  on  sexual  harassment.   We  are  also  awaiting  new 
sexual  harassment  guidelines/implementing  instructions  from  the  Department  of  Justice. 

Conclusion 

DEA  has  a  positive  record  in  creating  and  fostering  a  workplace  free  of  sexual 
harassment,  and  has  vigorously  investigated  and  taken  strong  action  when  warranted. 
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Senior  Executives  Association 


P.O.  BOX  7610  •  BEN  FRANKLIN  STATION 

WASHINGTON,  DC.  20044 

202-927-7000 


March  9,  1994 


The  Honorable  William  L.  Clay 

Chainnan 

Oversight  and  Investigations 

219  Cannon  House  Office  Building 

Washington,  D.C.  20515 

RE:     Oversight  hearing  of  March  8,  1994,  Sexual  Harassment  in  Law  Enforcement 
Agencies 

Dear  Chainnan  Clay: 

The  Senior  Executive  Association  (SEA)  respectfully  requests  that  this  letter  and  its 
attachment  (which  contains  our  views  on  the  Constitutional  interest  of  named,  alleged 
discriminators  in  the  EEO  process)  be  included  as  part  of  the  March  8,  1994  record  of  the 
Post  Office  and  Civil  Service  Oversight  and  Investigations  subcommittee  hearing  on  Sexual 
Harassment  in  the  Federal  Law  Enforcement  Agencies. 

SEA  is  aware  of  the  defects  within  the  federal  government  regarding  the  investigation 
and  processing  of  cases  of  gender  discrimination  and  harassment.  We  believe  that  the 
hearing  on  sexual  harassment  underscores  the  need  for  shoring  up  the  system  with  well 
trained  investigators  and  administrative  judges. 

Our  federal  workforce  needs  to  know  and  understand  how  to  identify  violations  when 
they  occur,  how  to  handle  these  situations  at  the  time  of  their  occurrence,  and  what  course 
of  action  and  remedies  are  available  to  them.  All  employees  should  receive  meaningful  and 
professional  training  in  these  practices  and  procedures. 

In  order  to  assure  that  investigations  of  allegations  of  illegal  intentional 
discrimination  are  undertaken  fairly,  SEA  requests  that  HR  2721,  The  Federal  Employee 
Fairness  Act  of  1993,  designate  any  person  who  is  identified  as  an  alleged  intentional 
discriminator  as  a  Party  to  the  proceedings.  This  would  provide  the  Constitution's 
guarantee  to  all  individuals  of  the  right  to  due  process.  If  this  is  not  feasible  an  alternative 
would  be  to  name  only  the  federal  agency  as  the  alleged  discriminator,  and  leave  up  to  the 
individual  agency  or  Special  Counsel,  the  determination  of  whether  and  how  to  prosecute 
or  punish  employees  who  have  apparently  or  allegedly  participated  in  discriminatory  acts. 
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We  feel  strongly  that  if  a  person  is  individually  named  and  charged  with  discrimination,  that 
they  must  be  made  a  Party  to  any  proceeding  in  order  to  protect  their  individual  interests 
and  reputation. 

In  closing,  we  would  like  to  comment  on  GAO's  study  "SEX  DISCRIMINATION  - 
DEA's  Handling  of  Sexual  Harassment  and  Other  Complaints".  The  study  indicates  that 
all  third  party  settlements  affecting  DEA  employees  claiming  sexual  discrimination  were 
accepted  as  fair  by  those  employees.  GAO  also  asserts  that  third  party  investigations  take 
much  less  time  to  reach  closure  than  those  performed  internally  by  the  agencies. 
Congresswoman  Holmes-Norton  concluded  from  this  information  that  the  EEOC  ought  to 
become  the  third  party. 

SEA  would  note,  however,  that  the  EEOC  is  (a)  understaffed  and  under  funded,  (b) 
has  the  largest  percentage  of  internal  discrimination  complaints  among  the  federal  agencies, 
and  (c)  its  corps  of  administrative  judges  are  in  dire  need  of  training  and  assistance  in  order 
to  bring  them  up  to  the  level  of  expertise  and  decision  writing  capability  consistently 
displayed  by  MSPB  administrative  judges. 

If  EEOC  is  to  undertake  to  be  the  third  party  in  all  federal  agency  discrimination 
cases,  its  staff,  funding  and  case  handling  capabilities  must  increase  substantially.  The  high 
incidence  of  discrimination  complaints  within  the  EEOC  must  be  reduced  greatly  in  order 
to  lend  legitimacy  to  its  role  as  an  objective  third  party. 

Thank  you  for  your  consideration  of  our  request  to  enter  this  and  the  accompanying 
correspondence  into  the  record  of  the  hearing. 

Sincerely, 


^. 


G.-fe? 

General  Counsel 
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Senior  Executives  Association 


P.O.  BOX  7610  •  BEN  FRANKLIN  STATION 

WASHINGTON.  D.C.  20044 

202-927-7000 


November  8,  1993 


The  Honorable  John  Glenn 

Chairman 

Governmental  Affairs  Committee 

U.S.  Senate 

SD-340  Dirksen  Senate  Office  Building 

Washington,  D.C.   20510 


The  Honorable  William  E.  Roth.  Jr. 
Ranking  Minority  Member 
Governmental  Affairs  Committee 
U.S.  Senate 

SD-346  Diitaen  Senate  Office  Building 
Washington,  D.C.  20510 


Re:       S-404.  Federal  Employees  Fairness  Act  of  1993 

Dear  Mr.  Chairman  and  Mr.  Ranking  Minority  Member: 

We  are  writing  to  express  the  extreme  concern  of  the  Senior  Executives  Association 
because  of  the  Committee's  failure  to  grant  the  status  of  "party"  to  a  federal  employee  accused 
of  illegal,  intentional  discrimination  by  another  employee  in  the  new  EEO  process  proposed  by 
S.404. 

As  you  will  recall,  during  the  mark-up  of  S.2801  in  1992  (which,  as  predecessor  to  S.404. 
was  nearly  an  identical  bill).  Senator  Ted  Stevens  offered  an  amendment  to  provide  due  process 
protections  to  a  federal  employee  accused  of  illegal,  intentional  discrimination.  This 
amendment  would  have  permitted  the  accused  the  opportunity  to  intervene  and  become  a  party 
at  the  hearing  before  the  EEOC  Administrative  Judge  and  to  participate  as  a  party  with  counsel 
or  a  personal  representative  at  the  hearing. 

As  pointed  out  in  the  additional  views  of  Senator  Stevens  in  the  Committee  report  on 
S.404.  that  provision  was  modified  to  limit  the  rights  of  the  accused  employee  to  being  notified 
of  the  hearing  and  being  able  to  appear  at  the  hearing,  in  person  or  by  or  with  counsel  or 
another  qualified  representative.  In  that  hearing,  the  accused  employee,  without  his  or  her 
ability  to  actively  participate,  can  be  found  by  the  Administrative  Judge  to  have  engaged  in 
illegal,  intentional  discrimination  and  have  the  record  submitted  to  the  Special  Counsel  for 
prosecution  before  the  Merit  Systems  Protection  Board. 

Included  in  S.404  is  an  anomalous  provision  under  Section  K(4)(c)  which  states,  'The 
Special  Counsel  shall  impose  appropriate  sanctions  on  such  person."  The  Committee  report 
does  not  define  this  section  nor  state  its  purpose,  but  states  in  its  explanation  of  subparagraph 
(O)  that  the  "referral  by  the  Commission  of  such  matter  to  the  Special  Counsel  is  deemed  to 
be  a  determination  by  the  Special  Counsel  that  disciplinary  action  would  be  taken  against  the 
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federal  employee  who  discriminated.   (Will  be  amended  to  defer  the  sanctions  until  after  the 
Office  of  Special  Counsel  has  acted)." 

It  is  unclear  whether  the  reference  portion  of  the  Committee  report  quoted  refers  to 
Subsection  (K)  or  (O).  Under  either  reading,  it  is  clear  that  the  Office  of  Special  Counsel  is 
expected  to  proceed  to  prosecute  and/or  punish  the  employee  based  on  the  findings  of  the 
Administrative  Judge  or  the  EEOC. 

Fifth  Amendment  Liberty  Interest 

The  Fifth  Amendment  of  the  U.S.  Constitution  prohibits  the  federal  government  from 
depriving  any  person  of  "life,  liberty,  or  property,  without  due  process  of  law; ..."  U.S.C.A. 
Const.  Amend  V,  §4.  The  term  "liberty"  within  this  Amendment  is  not  confined  to  mere 
freedom  from  bodily  restraint,  but  extends  to  the  full  range  of  conduct  which  the  individual  is 
free  to  pursue,  and  cannot  be  restricted  without  due  process  of  law  except  for  a  proper 
governmental  objective.  Boiling  v.  Sharpe.  347  U.S.  497  (1954),  suppl.  on  other  grounds,  349 
U.S.  294  (1954). 

The  courts  have  held  that  foreclosure  from  other  employment  opportunities  resulting 
from  injury  to  one's  reputation  gives  rise  to  protections  of  one's  liberty  interest  under  the  Fifth 
Amendment.  Quality  Technology  Co.  v.  Stone  and  Webster  Engineering  Co..  Inc..  745  F.Supp 
1331  (D.Tenn.  1989)  affd.  909  F.2d  1484  (6th  Cir.  1989)  cert,  denied.  Ill  S.Ct.  2052  (1989). 
In  addition,  where  a  person's  good  name,  reputation,  honor  or  integrity  is  at  stake  because  of 
what  the  government  is  doing  to  him  or  her,  the  providing  of  due  process  to  the  individual  is 
essential.  Old  Dominion  Dairv  Products.  Inc.  v.  Secretary  of  Defense.  631  F.2d  953  (U.S.  App. 
D.C.  1980);  Barrel  v.  FAA.  725  F.2d  1403  (U.S.  App.  D.C.  1984),  on  remand  to.  617  F.Supp. 
190,  195  (D.D.C.  1985).  And  finally,  governmental  authority  may  not  act  in  a  way  that  so 
injures  a  person's  reputation  that  future  employment  or  business  opportunities  will  be 
foreclosed,  without  notice  of  the  charges  and  the  opportunity  for  the  individual  to  present 
evidence  to  clear  his  or  her  name.  S.A.F.E.  Ext?ort  Corp.  v.  U.S..  803  F.2d  696  (Fed.  Cir.  1986). 

We  recognize  that  the  Committee's  intent  in  the  statute  is  that  after  a  hearing  is  held, 
a  finding  is  made  by  the  Administrative  Judge,  and  the  matter  is  sent  to  the  Office  of  Special 
Counsel,  the  accused  is  given  notice  of  the  charges  and  an  opportunity  to  defend  himself/herseif 
before  the  Merit  Systems  Protection  Board  while  being  prosecuted  by  the  Office  of  Special 
Counsel.  However,  this  will  only  occur  after  an  Administrative  Judge  at  EEOC  has  made  a 
finding  that  the  employee  illegally,  intentionally  discriminated.  This  decision  of  course  will  be 
pan  of  a  public  record  and  will  be  available  to  the  complainant  and  thus  to  the  general  public. 
In  today's  environment,  being  branded  a  "racist."  "sexist."  "anti-Semite."  or  other  intentional 
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discriminator  by  the  Equal  Employment  Opponunity  Commission  after  a  written  decision  by 
an  Administrative  Judge  is  certainly  a  governmental  procedure  which  will  impact  and  damage 
the  reputation,  employment  prospects,  and  good  name  of  any  individual.  Such  terms  are  often 
bandied  about  by  special  interest  groups  in  the  media  today,  and  even  though  only  allegations, 
have  substantial  negative  impact  on  individuals  so  branded.  But  in  this  case,  the  government 
will  have  gone  one  step  further.  An  employee  will  have  accused  a  fellow  employee,  manager, 
supervisor,  or  an  executive  in  the  United  States  Government  of  illegal,  intentional 
discrimination,  and  the  EEOC  will  have  affirmed  that  allegation,  finding  it  to  be  true.  That  is 
certainly  governmental  action  which  affects  the  good  name,  reputation  and  employment 
prospects  of  the  accused.  It  is  also  exactly  the  kind  of  governmental  action  which  gives  the 
individual  the  Constitutional  right  to  due  process  under  the  Fifth  Amendment,  and  thus  the 
right  to  be  a  party  to  the  proceeding  so  as  to  protect  his/her  good  name.  See  S.A.F.E.  Expon 
Co..  supra. 

Right  to  be  a  Party  Under  Federal  Rules  of  Civil  Procedure 

We  recognize  that  S.404  states  the  Federal  Rules  of  Evidence  need  not  be  strictly 
applied  by  the  Administrative  Judge.  See  Section  717(0(6)(D)(ii)(II).  However,  no  such 
exclusion  is  made  concerning  the  Federal  Rules  of  Civil  Procedure,  which  would  be  applied  by 
a  Federal  District  Court  if  the  accusing  federal  employee  subsequently  seeks  review  of  an 
Administrative  Judge's  written  order.  See  §(f)(7)(E)(i).  Regardless,  such  Federal  Rules  surely 
must  carry  substantial  weight  in  an  administrative  proceeding,  at  least  to  the  effect  of  ensuring 
that  the  constitutional  and  legal  rights  of  all  concerned  are  protected,  and  that  harmful  error 
which  will  require  a  Federal  Court  to  reverse  the  finding  upon  its  review  has  not  been 
committed. 

The  Federal  Rules  of  Civil  Procedure  would  clearly  require  that  a  person  accused  of 
illegal,  intentional  discrimination  in  an  administrative  proceeding  be  allowed  to  be  a  party  to 
the  proceeding  if  a  finding  about  the  accused  was  to  be  made  pan  of  the  record.  The  manner 
by  which  an  accused  would  become  a  party  in  federal  court  is  by  filing  a  motion  to  intervene. 

In  analogous  circumstances,  the  accused  individual  would  have  the  right  to  intervene  in 
the  case  under  the  Federal  Rules  of  Civil  Procedure  established  by  the  Supreme  Court  under 
authority  of  28  U.S.C.  §2072.  and  approved  by  Congress  under  the  provisions  of  28  U.S.C. 
§2074.    Rule  24.  titled  "Intervention"  reads  in  relevant  pan  as  follows: 

(a)  Intervention  of  Right.  Upon  timely  application,  anyone  shall 
be  permitted  to  intervene  in  an  action:  ...  (2)  when  the  applicant 
claims  an  interest  relating  to  the  propeny  or  transaction  which  is 
the  subject  of  the  action  and  the  applicant  is  so  situated  that  the 
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disposition  of  the  action  may  as  a  practical  matter  impair  or 
impede  the  applicant's  ability  to  protect  that  interest,  unless  the 
applicant's  interest  is  adequately  represented  by  existing  parties. 


The  elements  an  applicant  must  meet  for  the  right  to  intervene  under  FRCP  24(a)(2) 
are: 

1)  Timely  application,  see  Jansen  v.  Citv  of  Cincinnati.  904  F.2d  336,  340  (6th  Cir. 
1990),  [the  right  to  inclusion  as  a  pany  would  be  provided  in  S.404  if  the  accused 
is  named  as  having  committed  illegal,  intentional  discrimination]. 

2)  An  interest  relating  to  the  transaction  that  is  the  subject  of  the  aaion.  See 
Foster  v.  Geourv.  655  F.2d  1319,  1324  (D.C.  Cir.  1981)[clearly  met  here,  since 
the  person  seeking  to  become  a  party  is  the  one  accused  of  illegal,  intentional 
discrimination]. 

3)  The  intervenor  is  so  situated  that  the  disptwition  of  the  action  mav  as  a  practical 
matter  impair  or  impede  his^er  ability  to  protect  the  interest.  Nuesse  v.  Camp. 
385  F.2d  694,  702  (D.C.  Cir.  1967).  [Qeariy  met  here  since  the  finding  by  the 
Administrative  Judge  without  the  participation  of  the  accused  as  a  party  would 
be  based  on  only  the  allegations  and  evidence  of  the  accuser.  In  Jansen  v.  Citv 
of  Cincinnati,  supra,  the  court  held  that  when  it  was  possible  that  certain  of 
defendant's  practices  could  be  found  not  to  violate  Title  VII  or  §1981  as 
pertained  to  the  class  plaintiffs,  other  non-class  plaintiffs  were  allowed  to 
intervene  as  a  matter  of  right  in  order  to  present  their  evidence  and  protect  their 
interests.  Jansen.  at  340-343]. 

4)  The  consideration  of  (a)  judicial  economy  resulting  from  the  disposition  of 
related  issues  in  a  single  lawsuit  v.  (b)  a  focused  litigation  to  govern  the 
complexity  of  the  lawsuit.  Jansen.  at  340.  [Qeariy  here,  the  necessity  of  another 
proceeding  by  the  Office  of  Special  Counsel,  the  MSPB  and  the  Circuit  Couns 
could  be  prevented  by  allowing  the  accused  to  be  a  party  to  the  EEO  hearing. 
In  addition,  the  complexity  of  the  EEOC  hearing  will  not  increase,  since  evidence 
about  the  accused  will  already  be  coming  into  the  record.  The  only  thing  lacking 
is  the  evidence  which  would  rebut  the  former  and  possibly  show  the  accused  not 
to  have  illegally,  intentionally  discriminated). 

5)  Consideration    of  whether   the   applicant's   interests   are   being   adequately 
represented  by  the  current  parties.   Jansen.  at  342-343.  supra.    [Cases  suggest 
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that  one's  "interest"  in  the  litigation  need  not  be  monetary,  or  even  a  personal 
right.  However,  personal  rights  such  as  those  protected  by  one's  liberty  interest 
are  cleariy  sufficient.  See  e.g.  U.S.  v.  Depanment  of  Mental  Health.  785  F.Supp. 
846  (D.Ca  1992).  It  is  difficult  to  assert,  let  alone  believe  that  a  U.S.  government 
agency,  charged  itself  with  discrimination,  is  able  to  adequately  represent  the 
interests  of  a  manager  accused  of  illegal,  intentional  discrimination.  One  interest 
of  any  agency  is  rooting  out  discrimination,  not  defending  those  so  charged. 
Immediately,  it  is  faced  with  two  employees  alleging  wildly  different  scenarios 
and  facts,  e.g.,  my  manager  illegally  discriminated  against  me  v.  I  did  not  -the 
employee  is  a  poor  performer,  and  that  is  the  reason  for  his/her  poor 
performance  appraisal.  This  certainly  presents  a  conflict  of  interest  for  the 
agency]. 

This  legislation  (S.404)  removes  from  the  agencies  the  authority  to  make  final 
determinations  in  EEO  cases  and  deposits  it  exclusively  in  the  EEOC  precisely  because  the 
Congressional  sponsors  concluded  that  such  agencies  often  have  a  real  or  apparent  conflict  of 
interest  in  these  matters.  They  found  that  an  agency  attempting  to  represent  and  treat  fairiy 
the  agency,  the  complainant,  and  the  accused,  while  also  attempting  to  uphold  the  anti- 
discrimination laws  which  it  must  enforce  and  require  its  employees  to  comply  with  what 
constitutes  a  conflict  of  interest.  It  is  no  less  a  conflict  for  the  agency  to  attempt  to  represent 
the  accused  and  itself,  because  the  agency's  interest  is  to  punish  or  expel  the  accused  if  guilty 
as  charged,  not  to  ensure  that  the  accused's  best  possible  defense  is  presented. 

Qeariy,  the  accused  would  be  included  as  a  party  if  he/she  sought  to  intervene  in  federal 
court.  See  FRCP  24(a)(2)  supra.  No  less  is  it  therefore  required  that  the  accused  be  allowed 
to  participate  as  a  party  in  the  administrative  proceeding  set  forth  under  S.404  to  the  same 
extent,  and  with  the  same  rights  and  similar  remedies  (especially  recovery  of  attorneys'  fees  and 
costs,  but  certainly  not  damages),  as  the  party  making  the  charge  that  the  accused  intentionally, 
unlawfully  discriminated  has  available. 

The  argument  has  been  put  forth  that  the  accused  employee's  agency  is  adequately 
representing  the  interests  of  the  person  accused  of  illegal,  intentional  discrimination  if  it 
provides  the  accused  with  the  benefit  of  advice  by  its  attorneys.  That  is  simply  not  true.  If  it 
were  attempted  under  the  procedures  set  forth  in  S.404.  the  agency  counsel  would  have  an 
immediate,  built-in  conflict  of  interest.  In  order  to  adequately  represent  the  accused  individual, 
the  agency  attorney  could  well  have  to  proceed  far  beyond  what  might  be  the  agency's  best 
interests  to  ensure  that  the  individual  accused  of  intentional  discrimination  had  a  fair 
opportunity  to  prevail.  On  the  other  hand,  if  the  agency  counsel  placed  the  agency's  interests 
paramount,  he/she  could  well  be  in  the  position  of  having  to  concede  or  settle  a  case  even  if  it 
could  adversely  affect  the  employee,  if  it  would  serve  the  best  interest  of  the  agency. 
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Today,  agency  counsel  often  very  late  in  the  process  inform  the  accxised  that  they  must 
withdraw  from  representing  them,  since  it  is  not  in  the  agency's  best  interest.  The  accused  is 
then  placed  in  a  terrible  situation.  He/she  may  have  lost  the  opportimity  to  provide  witnesses 
or  evidence  which  had  eariier  been  available  but  are  no  longer,  will  have  to  find  their  own 
counsel,  and  may  have  lost  the  opportunity  to  provide  evidence  for  the  record  which  would 
exonerate  him/her.  This  foreseeable  situation  must  and  can  be  avoided  by  prompt  notification 
to  an  accused  of  the  charges,  and  his/her  rights. 

Time  after  time,  it  has  been  shown  that  the  agencies  and  agency  counsel  are  unable  to 
adequately  represent  the  individual  accused  of  illegal,  intentional  discrimination  while  also 
representing  the  interest  of  the  agency.  It  is  absolutely  essential  that  a  person  so  accused  be 
allowed  by  S.404  to  receive  notice  of  the  charges,  provide  evidence,  and  participate  as  a  party 
in  the  EEO  administrative  proceeding.  Without  such  opportunity,  the  governmental  aaion 
could  cleariy  infringe  the  individual's  constitutional  liberty  interest  in  his/her  good  name, 
reputation,  or  employment  prospects,  without  having  provided  the  opportunity  for  due  process. 


Equal  Protection  of  the  Law 

S.404  divides  federal  employees  into  two  groups  with  substantially  different  rights.  The 
first  group  is  made  up  of  those  who  are  alleging  that  the  government  agency  as  employer  has 
discriminated  against  the  individual  in  some  manner  affecting  his  or  her  employment  and  that 
a  specific  agency  employee  (most  likely  a  supervisor  or  manager)  illegally  and  intentionally 
perpetrated  the  unlawful  discrimination.  The  second  is  made  up  of  those  accused  of  aaual 
illegal,  intentional  discrimination,  in  violation  of  the  EEO  laws.  The  courts  have  held  that  the 
due  process  provisions  of  the  Fifth  Amendment  of  the  Constitution  encompass  the  equal 
protection  guarantees  of  the  Fourteenth  Amendment  to  the  Constitution.  Weinberger  v. 
Wiesenfeld.  420  U.S.  636  (1975).  The  Constitution  requires  that  every  level  of  government 
afford  non-discriminatory  and  fair  treatment  both  substantively  and  procedurally,  to  all  its 
employees,  not  merely  a  particular  group.  Conditions  of  governmental  employment  may  not 
stifle  fundamental  liberties.  Album  v.  Caruv.  283  F.  Supp.  3  (D.N.Y.  1968). 

Thus,  it  is  clear  that  to: 

(a)  Provide  the  employee  who  is  in  one  class  the  unfettered  right  to  accuse  another 
employee  of  illegal,  intentional  discrimination,  and  to  be  given  a  forum,  a  full 
hearing,  the  opportunity  for  discovery,  the  ability  to  call  witnesses  and  examine 
and  cross-examine  witnesses  in  order  to  prove  their  accusation,  the  opportunity 
to  recover  up  to  S300.000  in  damages  and  their  attorney  fees  and  costs  if  they 
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prevail,  and  the  opponunity  to  appeal  an  adverse  decision  to  the  Commission 
and  then  to  federal  coun;  and, 

(b)  On  the  other  hand  to  provide  that  the  employee  accused  of  intentional 
discrimination  may  have  none  of  those  rights  and  protections,  but  may  merely 
attend  and  observe  the  proceedings,  while  being  possibly  required  to  testify 
against  his/her  personal  interest  by  the  agency  and  at  the  same  time,  be  required 
to  take  managerial  actions  that  impact  the  accusing  employee  (such  as  assigning 
work,  performing  supervisory  duties  and  preparing  evaluations,  etc.),  untU  a 
fmding  is  made  whether  he/she  intentionally  discriminated,  is  clearly  to  violate 
the  rights  of  the  accused  under  the  equal  protection  and  due  process  provisions 
of  the  Fifth  Amendment.  S.404  provides  the  accuser  of  all  these  rights,  and 
attorneys  fees  and  costs  as  noted  if  they  prevail,  but  denies  the  individual  accused 
of  the  same  rights  and  the  opportunity  to  recover  attorneys'  fees  and  costs 
incurred  if  found  not  to  have  illegally,  intentionally  discriminated 

S  404  also  makes  clear  that  federal  employees  who  make  allegations  of  discrimination 
need  no"longer  fear  that  in  the  neutral  forum  of  the  EEOC  the  person  accused  is  unfairiy 
advantaged  In  fact,  the  opposite  is  now  true,  with  the  person  accused  bemg  forced  to  stand 
bv  and  watch  their  good  name,  reputation,  future  promotion  and  employment  prcKpects,  and 
veiy  livelihood  be  substantially  adversely  affected  with  no  right  to  challenge  what  may  be 
unfounded  slander,  libel  or  defamation  of  character. 

In  addition  to  the  above,  the  accusing  individual  is  given  the  opportunity  to  recover 
compensatory  damages  of  up  to  $300,000  from  the  government  agency  (and  possibly  damages 
from  an  accused  individual  in  a  private  action),  the  ability  to  use  official,  paid  government  tune 
to  orepare  and  present  their  complaint,  guaranteed  use  of  annual  leave  to  meet  with  their 
attomev  attend  depositions,  and  participate  at  the  hearing,  the  right  to  recover  attorneys  fees 
andTosu  and  other  benefits  (ei.  promotions,  etc.)  if  they  prevail,  and  the  right  to  have  the 
Equal  Employment  Opportunity  Commission  review  the  case  and  affirm  the  Administrame 
Judee's  decision  if  "substantial  evidence"  supports  the  decision  rather  than  the  ^rmai 
"oreponderance  of  the  evidence."  Substantial  evidence  only  requires  that  there  be  sufficient 
evidence  that  a  reasonable  individual  could  conclude  that  the  allegation  is  true,  even  though 
numerous  other  reasonable  individuals  might  disagree.  See  5  C.F.R.  §1201.56(c)(0^  Thjs  ,s  an 
extremely  light  burden  for  the  complainant  to  carry,  and  an  extremely  heavy  burden  tor  tne 
accused  to  shoulder.  The  accused  on  the  other  hand  is  allowed  to  appear  at  the  hearing  in 
nerson  or  by  counsel  or  other  representatives,  but  is  not  allowed  to  participate,  to  present 
evidence,  to  conduct  discovery,  to  examine  or  cross-examine  witnesses,  nor  to  recover  attorneys 
fees'  and  costs  if  the  accusations  are  shown  to  be  false  or  mistaken. 
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We  believe  that  it  is  clear  that  this  legislative  proposal  (S.404)  is  unconstitutionally 
skewed  in  favor  of  the  complainant  and  against  the  accused.  This  is  not  a  level  playing  field. 
This  is  a  chasm  with  the  accused  at  the  bononu  and  the  accuser  at  the  top  with  a  entire  arsenal 
of  rocks  and  weapons  to  sling  at  the  accused  who  can  only  stand  and  observe  helplessly. 

We  implore  the  Committee  to  amend  S.404  to  grant  the  same  rights  to  an  individual 
accused  of  ill^al,  intentional  discrimination  as  are  granted  to  the  accuser.  These  rights  must 
include  the  right  to  be  notified  of  the  charges,  present  evidence  during  the  investigative  process, 
condua  discoveiy  prior  to  the  administrative  hearing,  be  a  full  party  to  the  hearing,  and  be 
guaranteed  the  right  to  recover  attorneys'  fees  and  costs  to  the  same  exteiu  as  the  accuser  if 
shown  not  to  have  committed  illegal,  intentional  discrimination.  In  addition,  the  accused  must 
have  the  opportunity  to  appeal  an  adverse  finding  to  the  EEOCand  the  federal  courts,  as  does 
the  amiv'<    Without  these  proteaions,  we  firmly  believe  that  S.404  is  constitutimally  flawed. 

Some  would  asseit  that  giving  the  accused  rights  as  a  party  would  inhibit  the  EEO 
process.  We  believe  such  an  assertion  to  be  preposterous.  It  is  not  necessaiy  for  a  complaining 
employee  to  allege  illegal,  intentional  discrimination  against  an  individual  in  order  to  prevail  in 
an  EEO  case.  He  or  she  need  only  allege  discrimination  by  the  agency  they  believe  has  (tenied 
them  their  civil  rights  under  Title  VH  If  no  personal  allegation  is  made  and  no  finding  that 
an  individual  illegally,  intentionally  discriminated  is  being  considered  or  requested,  then  there 
is  no  "accused"  and  no  necessity  to  make  him/her  a  party.  But  under  the  procedures  of  S.404, 
it  is  certainly  an  inviting  thing  to  do,  with  no  penalty  if  a  false  or  spurious  allegation  is  made. 
On  the  other  hand,  if  the  accusation  is  accurate,  and  the  accused  individual  is  included  as  a 
party,  it  is  likely  that  the  accused  individual  would  seek  to  settle  the  matter  or  concede,  since 
a  written  finding  against  him/her  by  the  Administrative  Judge  could  result  in  him/her  being 
branded  a  "racist,"  "sejdst,"  "anti-Semite,"  or  worse  at  the  conclusion  of  the  proceeding.  In  any 
endeavor  or  occupation  in  or  out  of  government  today,  such  a  "brand"  will  have  devastating 
impact  on  the  accused's  reputation,  opportunities  for  employment  or  advancement,  and  ability 
to  make  a  living. 

It  is  always  inconvenient  to  give  an  accused  party  rights.  It  was  much  easier  and  more 
efficient  before  the  Magna  Carta  and.  later,  the  U.S.  Constitution  were  promulgated,  to  find 
an  accused  guilty  without  the  accused  having  the  right  to  present  a  defense.  But  today,  such 
ease  and  efficiency  has  been  discarded  in  order  to  preserve  the  rights  of  each  person  that  are 
embodied  in  our  Constitution  and  laws. 

Thank  you  for  the  opportunity  to  present  these  views.  We  apologize  for  our  tardiness 
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in  presenting  our  position.  We  were  only  recently  aware  of  the  full  extent  of  the  changes  made 
by  the  Committee  in  S.404,  and  we  needed  time  to  conduct  adequate  legal  research  in  order 
to  ensure  that  our  beliefs  were  solidly  rooted  in  applicable  constitutional  principles  and  law. 

If  you  have  any  questions,  please  do  not  hesitate  to  contact  me.  We  urge  that  the 
members  of  the  Governmental  Affairs  Committee  make  these  suggested  changes  prior  to  this 
bill  going  to  the  floor,  or  that  an  amendment  in  the  nature  of  a  substitute  to  S.404  be  offered 
on  the  floor,  which  includes  our  suggested  rights  for  the  accused.  We  also  request  that  the 
Committee  support  the  amendment  and  so  state,  prior  to  a  vote  on  S.404  in  the  United  States 
Senate. 

Sincerely, 


AcuJ 


GJS:jag 

cc:  Members,  Governmental  Affairs  Committee 
Chairman,  House  POCS 
Ranking  Minority,  House  POCS 
Chairman,  House  Civil  Service  Subcommittee 
Ranking  Minority,  House  Civil  Service  Subcommittee 
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I  would  ITRe  to  take  this  opportunity  to  respond  to, 
clarify,  and  correct  several  statements  In  your  March  3, 
1994,  letter.   Your  letter  stated  that  on  February  25, 
1994,  I  had  raised  concerns  regarding  access  to  Drug 
Enforcement  Administration  (DEA)  records.   For  the  record, 
these  issues,  to  which  you  responded  on  March  3,  1994,  had 
previously  been  Identified  in  letters  to  your  office  on 
May  5,  June  6,  and  August  27,  1993. 

The  first  issue  I  wish  to  address  is  the  letter's 
Implication  that  we  reached  agreement  on  the  access 
positions  taken  by  Justice  during  this  review.   The  second 
and  third  paragraphs  of  your  letter  stated  that  the 
Department  and  my  staff  "had  agreed  to  specific  conditions 
and  processes  for  providing  access  to  DEA  information"  and 
referenced  a  June  9,  1993,  agreement.   It  is  inaccurate  to 
characterize  our  discussions  with  Justice  and  what 
subsequently  transpired  as  an  agreement  that  the  conditions 
placed  by  Justice  on  our  review  were  acceptable.   We  have 
consistently  and  vociferously  reiterated  our  objections  in 
writing  and  in  person  to  your  department's  positions  on 
access.   From  our  first  meeting  with  DEA  officials  on 
April  14,  1993,  to  discussions  between  our  respective 
staffs  in  May,  June,  July,  August,  and  November  1993  and 
February  1994,  we  noted  that  GAO  has  a  right  to  the 
information  requested--specif ically,  unrestricted  access  to 
open  and  closed  files  and  related  documentation.   What  was 
reached  was  an  unacceptable  accommodation  to  the 
limitations  placed  on  us  to  allow  us  to  meet  our 
congressional  deadlines.   These  conditions  should  not  be 
construed  as  a  precedent  for  GAO's  future  work,  as  it  Is 
our  sincere  hope  that  the  Department  will  recognize  and 
comply  with  our  oversight  requirements. 

Regarding  redactions,  your  letter  also  stated  that  my 
"staff  made  no  comments  regarding  the  redacting  of  the 
sample  files"  and  that  if  we  had  raised  issues  during  the 
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redaction  process,  you  would  have  addressed  them.   In  a 
July  13,  1993,  telephone  call  with  your  staff,  we  raised 
our  objections  to  the  redaction  policy.   By  letter  on 
August  27,  1993,  we  again  cited  our  objections  to  the 
redactions  and  requested  an  explanation  on  a  case-by-case 
basis  as  to  why  specific  information  had  been  redacted.   We 
also  noted  that  the  lack  of  an  index,  table  of  contents,  or 
list  of  what  was  redacted  made  it  Impossible  for  us  to 
verify  the  integrity  of  the  files.   Upon  receipt  of  the 
heavily  redacted  inspection  reports,  we  voiced  our 
objections  in  person  to  the  DEA  contact  who  provided  them. 
And  in  our  final  meetings  with  the  head  of  DEA's  Office  of 
Professional  Responsibility  (OPR),  we  reiterated  our 
objections  to  the  redactions  and  denial  of  access  to  open 
cases. 

Regarding  the  denial  of  access  to  open  cases,  we  draw  your 
attention  to  the  August  27,  1993,  letter  In  which  we  once 
again  reiterated  our  position  that  GAO  is  entitled  to 
access  agency  records  without  redaction  and  without  regard 
to  the   agency's  characterization  of  a  matter  as  "open"  or 
"closed." 

Regarding  delays,  your  letter  stated  that  DEA  proceeded 
promptly  once  an  agreement  had  been  reached  and  my  staff 
had  Identified  the  required  files.   Your  letter  attributed 
the  delays  that  occurred  to  time  taken  to  reach  an 
underlying  agreement  and  suggested  that  early  involvement 
by  your  office  would  have  reduced  the  delays.   Our  records 
show  that  we  Initially  requested  the  records  In  an 
April  14,  1993,  meeting  with  DEA  officials  and  followed 
that  with  an  April  16,  1993,  letter  to  the  Administrator. 
Our  requests  were  reiterated  in  a  May  4,  199  3,  meeting  with 
your  staff  and  our  May  5,  1993,  letter  to  you.   Six  weeks 
after  our  initial  request,  we  received  a  letter  from  your 
office  that  failed  to  address  the  Equal  Employment 
Opportunity  (EEO)  records.   This  letter  led  to  the  June  9, 
1993,  meeting  between  the  staffs.   I  might  note  that  this 
meeting  occurred  after  a  May  27  telephone  call  to  your 
staff  during  which  we  inquired  about  the  status  of  DEA's 
response  and  were  told  that  your  office  had  some  concerns 
over  the  "untimely  response  from  DEA."   Finally,  on 
June  24,  1993,  over  2  months  after  our  initial  request,  we 
received  access  to  the  first  EEO  files.   On  June  25,  1993, 
we  provided  DEA  with  a  list  of  OPR  files  drawn  from  the  EEO 
list  (since  access  to  the  central  list  was  denied).   Three 
weeks  after  this  request  in  a  July  13,  1993,  telephone  call 
to  your  office,  and  12  weeks  after  our  initial  request  for 
OPR  files,  we  were  informed  that  redactions  had  just  begun 
and  files  would  be  available  "shortly."   I  might  also  note 
that  our  records  show  that  my  staff  turned  around  requests 
for  a  list  of  files  within  24  hours  of  receipt  of  relevant 
data. 
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While  In  our  report  we  noted  with  appreciation  the  efforts 
made  by  some  DEA  officials,  we  experienced  similar  delays 
relating  to  requests  to  other  DEA  officials.   A  review  o£ 
the  timeframes  Involved  with  our  request  for  and  actual 
receipt  of  documents  as  well  as  the  number  of  telephone 
calls  to  DEA  and  your  office  lead  us  to  question  your 
characterization  of  DEA' a  responses  as  "prompt."   Further^ 
your  office  has  been  directly  involved  and  repeatedly 
apprised  of  the  difficulties  we  encountered  throughout  each 
stage  of  the  process  beginning  in  May  1993. 

With  reference  to  your  concerns  over  the  safeguarding  of 
the  records,  we  remind  you  once  again  that  under  31  U.S.C. 
716(e),  GAO  is  required  to  maintain  the  same  level  of 
confidentiality  as  the  agency  itself.   Furthermore,  we  note 
that  in  similar  reviews  of  the  Veterans  Administration  and 
another  law  enforcement  entity — the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms — we  received  access  to  the  same 
"sensitive"  information  denied  by  Justice  without  the 
delays  and  restrictions  encountered  at  DEA.   Since  Justice 
has  not  articulated  a  legal  basis  for  denying  access  to  the 
information,  we  are  unclear  as  to  why  it  is  presumed  that 
different  standards  apply  to  Justice  than  to  other 
executive  branch  agencies. 

We  hope  that  these  discussions  will  facilitate  future 
reviews.   The  continuous  time-consuming  debates  with  your 
office  and  DEA  over  the  scope  and  content  of  our  work 
consume  limited  resources  of  both  agencies  and  impede  GAO's 
oversight  efforts.   We  feel  strongly  that  GAO  should 
determine  the  scope  and  methodology  of  its  work,  not  the 
executive  branch  agency  on  which  the  oversight  Is  being 
performed. 


Sincerely  yours. 


Richard  C.  Stiener 
Director 
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